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To my dismay, it was my correspondence with the

restaurant. | hadn't expected it to be published. They
sought to portray me in anegative light. They sought
to present at as newsworthy not really because the
restaurant was overcharging people, which wouldn't be
that newsworthy, lots of people are overcharged by lots
of restaurants. The main thing about it that was
exciting was that | was a Harvard professor and maybe |
was out of line in the tone of my messages.

The combination of those two things, | suppose,
provided an opportunity for them to style thisas
newsworthy and present it as such to the readers.

Q. Do you think you exercised good judgment in the
Sichuan Garden matter?

A. Again, | think there are lots of way | could have
done it better. And in my routine practice, before and
since, | have never had anything quite like that happen
tome. | hopel never will again. | hopeit doesn't
19 happen to you either. | could have avoided it in many
20 waysand | wish | had.

21 Q. Now, did your actions with respect to BlinkX
22 cause problems for Harvard Business School ?

23 A. Plenty of ink was spilled; emails were written,
24 meetings were held. | don't know that there were any
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1 A. Sure. | think they had basisto be concerned.
2 Q. Now, there came atime when you talked to the
3 dean at Harvard Business School, Dean Nohria, about your
4 tenure prospects and your tenure case. Isthat true?
5 A. I'mnot sure which discussion specifically you
6 aretalking about. | did meet with him on afew
7 instances on that subject.
8 Q. Sotell mewhen wasthefirst time that you
9 recall speaking to Dean Nohria about the tenure process
10 and your tenure case?
11 A. Ingeneral, my interactions with Dean Nohria--
12 you will excuse me for pronouncing it the way that | was
13 taught, | don't know which is correct but | will do it
14 theway | cameto doit.
15 My meetings with Dean Nohria were few and far
16 between and instead the subjects were handled through
17 intermediaries, be it my unit head or an associate dean
18 of one sort or another.
19 Q. Doyouremember ever talking directly to Dean
20 Nohria about tenure?
21 A. Yes.
22 Q. Whenisthefirst timethat you recall speaking
23 directly with Dean Nohria about tenure?
24 A. Theonethat I'm certain of wasin spring of 2018

Page 19
actual problems. Itisnot like abuilding was on fire
and fire extinguishers had to be deployed.

Soin that sense, no. But in another sense, yes.
Everyone cares about the reputation of the school, about
the media coverage. There was negative media coverage
and that was a concern.

Q. You'd agree that the BlinkX controversy resulted
in adverse publicity to Harvard Business School ?

A. | agree with that.

Q. Likewise, did the Sichuan Garden controversy
result in adverse publicity to Harvard Business School ?

A. ltdid.

Q. Doyou believe that after the BlinkX controversy
and the Sichuan Garden controversy, the leaders of the
Harvard Business School had legitimate reason to wonder
whether you exercised good judgment?

17 A. They wereentitled to inquire. | supported them

18 inquiring in multiple ways. | wanted to provide the

19 information that they would need to evaluate me in order
20 to reach a conclusion about what exactly had happened in
21 2014 and whether it was likely to recur.

22 Q. Doyou think that after those two controversies,

23 they had alegitimate reason to be concerned about

24 whether you were capable of exercising good judgement?
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1 after the conclusion of the 2017 processin his office.

2 | remember that one quite clearly.

3 | also remember the discussions of my promotion

4 to associate, which was with him personally in his

5 office -- with him and with others. | cantell you

6 about that. Asto what happened between those two,

7 those are sort of bookends.

8 What | don't have a specific recollection of isa

9 prior discussion with Dean Nohria at any time, for
10 example, in 2014 or 2015 in person. | remember avery a
11 brief email thread after the Sichuan Garden email
12 correspondence. But | take you to be referring to
13 in-person meetings rather than email discussions.
14 Q. In-person meetings or phone conversations?
15 A. I don'tthink | had ever spoken with Dean Nohria
16 by phone until the November or December 2017 phone call
17 when he called me to notify me of the decision that he
18 made based on the vote of the appointments committee in
19 November 2017.
20 Q. Doyou recal meeting with Dean Nohriain early
21 2016?
22 A. I'mnot sure.
23 Q. That would be after the 2015 tenure process had
24 concluded?
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Page 22
1 A. 2016 would be after the 2015 process had

2 concluded, yes.
3 Q. Didyou meet with him to discuss what your future
4 would be going forward?
5 A. | certainly met with someone to discuss
6 specifically what | would be doing during the two-year
7 extension. But you asked whether about whether | met
8 with Dean Nohria specifically. | don't recall that
9 meeting being with Dean Nohria specifically.
10 | would have said that it was with an associate
11 dean, such as Paul Healy, conveying what were
12 represented as discussions and agreements from Dean
13 Nohria, but without me meeting with Dean Nohria
14 personally. 1'm open to being corrected by arecord,
15 but that is my recollection.
16 Q. And can you tell us how many timesdid you talk
17 to Associate Dean Paul Healy about your tenure case?
18 A. | think quite afew over an extended period.
19 Q. Doyou recal talking with him in 2015?
20 A. Yes
21 Q. How many times do you think you talked to Paul
22 Healy in 2015 about your tenure case?
23 A. I'msure more than half adozen. Could be a
24 dozen in person or telephone discussions and a variety

Page 24
1 Dean Healy or on the phone?

2 A. | would think it would have been one of those
3 two, but | can't recall which.
4 Q. Didyou speak with -- so your case did go to the
5 standing committee in 20157
6 A. ltdid.
7 Q. Didyoutak to Associate Dean Healy about --
8 after that, after it went to the standing committee?
9 A. ldid
10 Q. What do you recall about that conversation? Was
11 that in person or by phone?
12 MS. OMEARA-COSTELLO: Objection.
13  A. I'mnot sure.
14 Q. What do you recall about that conversation?
15 A. Paul Healy told me the general reaction of the
16 standing committee -- to the totality of my candidacy
17 and the materials that were before them, told me that
18 the standing committee was of the view that an extension
19 would be appropriate. That some aspects of the
20 extension were still to be hammered out, what exactly |
21 would be asked to do, what | would have the opportunity
22 todo. But hewanted to generally gauge my
23 receptiveness to extending my time as an untenured
24 professor by two more years in order to | et the school

Page 23
1 of emalils.
2 Q. Wasthere atime when you spoke to him about
3 whether or not you should withdraw your tenure
4 application?
5 A. Therewasadiscussion of that possibility before
6 the standing committee considered my candidacy. And
7 then after the standing committee considered my
8 candidacy that was offered as one of several options
9 that | could consider.
10 Q. Tell meabout the first of those two discussions?
11 A. TheFRB had prepared itsreport in fall 2015. |
12 had replied to their report. They hadn't revised their
13 report on the basis of my reply and | was told that
14 their report and my reply along with the subcommittee's
15 report, and perhaps some other materials, would be
16 considered by the standing committee.
17 | wastold that | could withdraw my candidacy if
18 | wanted to. And that was presented as, you know, an
19 option, | suppose. Itisnot like it was necessarily
20 presented as something that was particularly
21 recommended. | didn't consider withdrawing my candidacy
22 at that time, because | didn't think that would bein my
23 interest.
24 Q. Wasthat in an in-person meeting with Associate

Page 25

get more information.

Q. Do you recall anything else about that
conversation with Associate Dean Healy?

A. | don't want to put words in his mouth. |
recall generally some other thingsthat | learned one
way or another about the standing committee discussions
of 2015. Did I learn them from Paul Healy versus
others? I'm not sure.

Q. Did you take notes relating to your conversations

© 00 ~NO UL WN P

10 with Dean Healy?

11 A. I don't know. If I did, | would have produced
12 them.

13 MR. MURPHY: Mark this as Exhibit 80.

14 (Document marked as Exhibit No. 80 for

15 identification.)

16 BY MR. MURPHY:

17 Q. I show you what has been marked as Exhibit 80.
18 Do you recognize that document, sir?

19 A. Yes

20 Q. Whatisit?

21 A. Thisiscontemporaneous notes from my discussion

22 with Paul Healy at some point in fall 2015 after the
23 standing committee had met and before | had accepted the
24 proposed extension.
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Page 26
Q. I will represent to you that the metadata that

came with this said that it was created on November 12,
2015. Doesthat sound correct to you?
4 A. Itdoes.
5 Q. We have seen anumber of notes like thisin your
6 production. Canyou tell uswhat thisis?
7 A. Yes. It had become apparent to me, certainly by
8 the 2015 FRB, that litigation was likely if the matter
9 didn't come to aresolution that was satisfactory to me.
10 So | began to contemporaneously record all discussions
11 that | believed to be important.
12 And, in general, | tried to record
13 contemporaneously the important parts of each of those
14 discussions. Not just the fact that the discussion
15 occurred, but the important parts of what people said to
16 me and where applicable what | said in response.
17 | tried to do it in away that would have very
18 clear metadata, and would even be tamper-evident if |
19 wereto go back and change it, you would see that in the
20 metadata. Tried to doit first classin the best
21 possible way, without using any particular formalities.
22 ltisjust Notepad. Itisatext file, but it was done
23 with an eyeto creating arecord that | thought we might
24 need at atime like today.

w N -
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A. Yes.

1
2 Q. Couldyou tell uswhether you remember anything
3 other than those words about what he said?
4 A. Again, | could put it into complete sentence form,
5 but | would really just be adding filler wordsto turn
6 thisinto anormal sentence that a person would actually
7 utter.
8 Q. Pleasedo that, if you would?
9 A. If these events had happened two years ago, the
10 evaluation process would have told me that these are
11 serious concerns and | haveto learn from them. Because
12 it happened with this sort of unusual time, all within
13 thelast 12 months, | didn't have the opportunity to
14 prove just how unrepresentative these events might be,
15 might not be, of my overall candidacy, and hence the
16 committee's struggle to figure out what to do next.
17 Q. Hesaidin essence that thiswas on you to prove
18 that this stuff would not happen again. Isthat
19 correct?
20 A. | think that was my overall impression. Whether
21 hesaid it quite that way, I'm not sure. Certainly
22 wasn't expecting anyone to give me any gifts or do me
23 any favors. The burden on the candidate is to establish
24 the case for promotion and | wanted to establish that.

Page 27
Q. If wetake alook at what has been marked as

Exhibit 80. Thefirst two lines say, Standing committee
focused on BlinkX, Sichuan Garden, concern serious.
Are those things that Associate Dean Healy said

5 toyou?
6 A. | think that is selected keywords from what he
7 would have said. | think | probably could reconstruct
8 the complete sentence version of that, but maybeitis
9 apparent.

10 Q. Why don't tell uswhat that note indicates he

11 said?

12 A. I'd say approximately, he said the standing

13 committee met to consider your case last week, the

14 discussion focused on BlinkX and Sichuan Garden.

15 Everyone who participated in the discussion was

16 concerned. They thought the problems were serious.

17 Q. Thenext two lines, If this had happened two

18 years ago, would have told me serious, haveto learn

19 from them. Because happened with thistiming, no

20 opportunity to prove.

21 Did | read that correctly?

22 A. That'swhat it says.

23 Q. Areyou referring here to something Dean Healy

24 said?

A WDN PR
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1 Q. Itsaysbelow, afew linesdown, Nitin said he
2 wanted -- says want to check with FRB, they were all
3 onboard with it.
4 Did | read that correctly?
5 A. Yes
6 Q. Canyoutell us-- isthat something that Paul
7 Healy said?
8 A. | think that ismy distilled version in note

©

taking form of what Paul Healy said.
Q. Can you provide any more context about what he
said there?
12 A. Yes. Sometimes discussions had already turned to
13 the prospect of an extension, which | don't see as
14 clearly laid out in the block of text above. Astothe
15 possihility of an extension, Nitin, whose approval would
16 be needed for any extension, wanted to get areaction
17 from the FRB to the possibility of an extension. And
18 Nitin, in fact, did check with the FRB. And they all
19 were supportive of the proposed extension.
20 Q. Thenextline says, Fair to me and fair to the
21 schoal.
22 Can you recall whether -- is that something that
23 Paul Healy said?
24 A. It'sadigtilled note taking version of it.

10
11
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Page 30
1 Q. Canyoutel uswhat you recall him saying?

2 A. Theproposed extension was designed to be fair to
3 meand aso to befair to the school.
4 Q. Thenext threelines, How to evaluate progress on
5 FRB matters. Reach out to Brian and/or Nitin. What
6 would evidence look like.
7 Did | read that correctly?
8 A. Yes
9 Q. Couldyou tell usmore about -- again that is
10 something that Dean Healy said?
11 A. My notes from something that Dean Healy said.
12 Q. Could you tell us more about what he said there?
13 A. Broadly he conveyed that over the coming years
14 during the proposed extension, there would need to be
15 methodsto evaluate my progress on the concerns that the
16 FRB haslooked into.
17 Two people | would need to talk to in order to
18 figure out how to demonstrate that progress would be
19 Brian and Nitin and we need to think about what the
20 evidence would look like.
21 Q. BrianisBrian Hall?
22 A. That issurely what he was referring to.
23 Q. Who was Brian Hall in 2015?
24  A. Hewasthe unit head of the department in which |

Page 32
A. Yes.

1
2 Q. Wasthat something that Paul Healy told you back
3 in November of 2015?

4 A. | think it must have been.

5 Q. Doyouremember anything else about the context
of what he said?

A. | think he was conveying what he had learned from
adiscussion with Nitin about what Nitin said | would
need to do in the coming years.

Q. You were told that there were no guarantees,
correct?

A. What exactly they said, I'm not sure. | wroteit
13 down as no guarantees. | think they intended to convey
14 -- thewords used were, | believe, no guarantees. |
15 wouldn't have written "no guarantees' unless someone
16 used the words "no guarantees'.

17 Q. Youunderstood that it was going to be on you to
18 demonstrate that you deserve tenure after the period of
19 the extension was over?

20 A. | think it's always a burden on the candidate to

21 produce a strong case for candidacy, for promotion, and
22 that'struein every respect.

23 To say you are agood scholar, you'd better write
24 some articles, they better be published, ideally in good

© 00 ~N O
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1 was afaculty member.
2 Q. And Nitinis Dean Nohria?
3 A. That'sright.
4 Q. Doyouremember any more about what he said about
5 what would evidence look like?
6 A. | don't remember anything beyond what isin the
7 notes here.
8 Q. Andyou say -- your note says, My decision by
9 6:00 tomorrow?
10 A. Yes.
11 Q. Didyou make adecision?
12 A. ldid.
13 Q. What decision was that?
14 A. | accepted the proposed extension.
15 Q. There'safurther statement below that says,
16 Dean: No guarantees here. People see Ben smart,
17 well-intentioned, but dogged and not otherwise seeing
18 other's points of views and where they are coming from.
19 Need to put mein situations where | have a chance to
20 demonstrate that. Committees where | am engaged with
21 people outside of my unit able to demonstrate to them
22 that | have -- | had seen the message, had learned the
23 lessons.
24 Did | read al that correctly?

Page 33
1 journals. And if can't do that, who would believe you

2 areagood scholar. And so too for FRB matters.
3 On the other hand, it certainly was always my
4 belief that I'd have the entitlement of the usual
5 procedures, whatever procedures were written down. So
6 with respect to the burdens and what would be done and
7 while I'd need to make a showing, still the rules would
8 apply.
9 Q. Youunderstood that after the extension was
10 granted, one of the things that you'd need to show would
11 bethat you didn't pose an undue risk to the school and
12 that you didn't pose arisk to the school's reputation;
13 correct?
14 A. | probably wouldn't have put it quite that way.
15 I'm not sure that others put it quite that way
16 especialy inthistimein fall 2015.
17 Q. Isitfair to say that you understood that it was
18 onyou to show that the problems that had occurred with
19 respect to Sichuan Garden and BlinkX's would be unlikely
20 to occur again?
21 A. | think different people had different ideas even
22 asof fall of 2015 about exactly who would, quote/unguote,
23 show that and what evidence they would rely on in order
24 to make that showing or to convince others of that.
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Page 46
1 area

2 Q. Doyou recal what whether Professor Hall or
3 Professor McGinn said?
4 A. | think generaly they weren't sure. What they
5 told me was that there was no benefit to me worrying
6 about that. That the school would decide what procedure
7 itwanted to follow. That it wasn't my role or place as
8 ajunior faculty member to question the procedure. To
9 question compliance with the procedure. God forbid, to
10 alegethat someone had failed to follow the procedure.
11 All of that would be viewed quite unfavorably and the
12 best thing | could do would be to put it out of mind,
13 try to be easygoing, and do whatever was asked of me.
14 Q. Asof that time period late 2015, early 2016, did
15 you believe that the 2015 FRB had failed to follow any
16 of its procedures?
17 A. Absolutely.
18 Q. Soasof late 2015 and early 2016, what
19 procedures did you think the 2015 FRB had failed to
20 follow?
21 A. Waéll, fundamentally as to the, quote/unquote,
22 last third of the report -- not necessarily the last in
23 page numbers, but the addition. If you think of the
24 2015 report as having BlinkX, Sichuan Garden and

Page 48
1 Q. Didyou think that there had been a specific

2 failureto follow the FRB principles?
3 A. I'mnotsure. | think | probably did. | think
4 that | thought that in some way the principles compelled
5 being guided by the evidence to a greater extent than
6 they were especially when they received the additional
7 evidencein my reply.
8 Somehow | thought the principles required them in
9 afinal report. At least to discuss my reply and say
10 why they think | got it wrong. Who doesn't filea
11 reply? After amotion and an opposition, you've got to
12 fileareply. And they hadn't even bothered to do that,
13 which | thought was out of line.
14 Q. When you say "out of line," do you mean
15 inconsistent with the FRB principles?
16 A. | didthink it wasinconsistent with the
17 principles.
18 Q. Didyou bring to anyone's attention in 2015 that
19 you believed that the 2015 FRB had acted in away that
20 was inconsistent with the FRB principles?
21 A. | discussed it with Brian and Kathleen in general
22 terms. They discouraged me with all the force they
23 could muster from making complaints like that.
24 Q. Didthey explain why?

Page 47
1 internal matters, or staff interaction, | thought the

2 staff interaction section was quite glaringly flawed.

3 Frankly, | thought | had demolished it in my

4 reply and | thought the FRB was out of line both in what

5 they had alleged in their draft report, a properly done

6 draft report shouldn't have said those things about me.

7 And also infailing to retract it when my reply

8 wasjust devastatingly powerful, they should have

9 revised it. They should have revised it to delete many
10 entire paragraphs, delete entire sections, because they
11 werewrong, and | proved it, and that should have been
12 theend of it.
13 | thought some aspects of the FRB policy and
14 procedure should require them to admit defeat and
15 surrender when they are beaten fair and square.
16 Q. | takethat as a statement by you that you
17 thought the 2015 FRB was wrong on the merits of your
18 interactions with staff, the third part of the report?
19 A. | didthink that they were wrong on the merits,
20 but | also thought there was something flawed about the
21 process. | thought with respect to the process, somehow
22 theway they had gotten there, had to be wrong. You
23 couldn't reach that wrong result if you had followed the
24 right process.

Page 49
1 A. Yes

2 Q. What did they say?
3 A. They said that it's not the role of ajunior
4 faculty member to question aprocess. That HBS senior
5 faculty and the dean and administrators designed the
6 process, and junior faculty must follow it.
7 They said that people already viewed me as
8 argumentative and lawyerly and that if | questioned the
9 process, | would be seen as having those characteristics
10 to an even greater extent and it would be held against
11 me.
12 Q. But based on your review of the FRB principles,
13 you believe there had been a violation of those
14 principles?
15 A. | thought there surely must have been given the
16 substantive problems with the report.
17 Q. Youcame up again for tenurein 2017; is that
18 correct?
19 A. Yes
20 Q. After thetenure vote by the appointments
21 committee, did you speak with Dean Nohria?
22 A. Yes
23 Q. Didyou take notes of that conversation?
24 A. Youknow, it was funny, | was standing by the
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1 side of the road waiting for an Uber when Dean Nohria

2 called me dlightly after the appointed time. | think |
3 wedged the phone between my ear and my shoulder and did
4 take notes contemporaneously to my laptop. At least |
5 touch type pretty well, so | could actually do that.
6 That's my recollection.
7 Itispossiblethat | did it some other way like
8 scribbled long hand and then typed it into my computer
9 at thefirst opportunity.
10 MR. MURPHY: Let's mark the next exhibit as
11 Exhibit 82.
12 (Document marked as Exhibit No. 82 for
13 identification.)
14 BY MR. MURPHY:
15 Q. Do you recognize what has been marked as
16 Exhibit 827
17 A. Yes. Itlooks like the notes | took
18 contemporaneously of that discussion with Dean Nohria,
19 according to the date on the second page, September 5,
20 2017.
21 Q. Dean Nohriasaid, Don't have good news. Not able
22 to move forward with promoting to tenure. Not enough of
23 afaculty vote for meto do so. Correct?
24 A. That'swhat it says.

Page 52
1 Q. Didyou ever tell you that if there had been more

2 votesin favor of your candidacy for tenure from the
3 members of the appointments committee, he would have
4 recommended you to President Faust to receive tenure?
5 A. | have some information about that but not from
6 anything he said to me.
7 Q. Hedid not say that to you?
8 A. Hedid not say that to me.
9 Q. Didhetell you whether he personally believed
10 that you would pose a reputational risk to the school if
11 you became atenured professor at HBS?
12 A. Hedidn't speak to that subject.
13 Q. Thephraseis herein these notes, Dug yourself
14 in the hole from the 2015 incidents.
15 Did | read that correctly?
16 A. Yes.
17 Q. Do you remember anything else about what he said
18 about that?
19 A. | remember biting my tongue with respect to 2015,
20 which was an error by him, not an error by me in my note
21 taking. It wasan error by him. He said the wrong
22 year. That'sokay. He hasalot on his mind; he'sthe
23 dean.
24 But it's pretty close to the core of the weakness

Page 51
1 Q. Doyouremember, if you take a moment to take a
2 look at this note, anything else this Dean Nohria said
3 other than what is on this page?
4 A. | don't remember anything that he said other than
5 what | wrote down in my notes.
6 Q. Hephrases-- your note say, Not enough of a
7 faculty vote for meto do so.
8 Do you remember anything more about what he said
9 about that?
10 A. | have other information about what he told other
11 people about that. But | don't remember anything
12 further from this discussion.
13 Q. Did Dean Nohriaever tell you that -- what his
14 personal views were about whether you should get tenure?
15 A. No.
16 Q. Did heever say if the faculty vote had been
17 different he would have recommended you for tenure?
18 A. Hedid not say that.
19 Q. Did he say whether he personaly believed that
20 you demonstrated a sufficient evidence that you had seen
21 the message and |learned the lessons from the 2015 and
22 2014 incidents?
23 A. | don't think that he spoke to that subject one
24 way or the other.

Page 53
1 in my case to know what happened and when it happened,

2 which isrelevant, because that speaks to the information
3 provided by it not having happened subsequently. |
4 would have liked him to get the year right. | took a
5 little bit of offense, though, to be sure, not too much.
6 Q. You certainly didn't say anything to him?
7 A. | certainly did not.
8 Q. What did you understand him to mean when he said
9 the 2015 incidents?
10 A. | took himto be referring to BlinkX and Sichuan
11 Garden.
12 Q. You did not understand him to mean your
13 interactions with staff?
14 A. Infact, | understood him to be saying that he
15 judged all of the other matters in both the 2015 and
16 2017 reports to be kind of inconsequential.
17 Q. Did you speak to Dean Nohria again about your
18 tenure case after this conversation in 2017?
19 A. | spoketo himin the Spring 2018, either
20 February or March, I'm sure the date isin multiple
21 places. And that wasthe only other time | discussed it
22 with him, quote/unquote, live in person or
23 telephonically.
24 Q. Youremember that was the meeting in his office
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Page 66

1 no fishing expedition line; correct?

2 A. ldid

3 Q. What do you recall?

4 A. | wasconcerned that the FRB in 2017 had added

5 new subjects at the last minute, a practice that | and

6 otherswere on afishing expedition. Y ou don't know

7 what kind of fish you will catch, but you put awormin

8 the water and see who bites.

9 And | found what | had believed to be support for
10 the prohibition on so-called fishing expeditions;
11 support within P&P. | had brought that support to
12 Nitin's attention via the color highlights and had
13 explained to him the concern broadly that you could
14 probably find something bad about almost anyone if you
15 go looking with a search criteria as something bad about
16 thisguy. And | thought that wasn't what the P& P
17 instructed in FRB or authorized in FRB to do. And on
18 that basis | thought the |late added expansion of the FRB
19 wasimproper and shouldn't be allowed.
20 Q. Three paragraphs from the bottom it says, Some
21 space, going elsewhere for a bit could help. People
22 couldrevisit later. Time could be afriend. And stand
23 for HKS. HKS could happen with time.
24 Do you recall what that means?

Page 68
1 Q. Doesthat refer to the meeting that you had with

2 Dean Nohria?
3 A. Yes
4 Q. Didyou accurately summarize this meeting for
5 your colleaguesin NOM?
6 A. | summarized partsof it. | hopel did it
7 accurately.
8 Q. Yousay that, Hisintended agenda. That was Dean
9 Nohriasintended agenda?
10 A. Yes
11 Q. Wasbroadly, as we expected, telling me that he
12 isdoing what he can from me and encouraging me to ask
13 him for assistance.
14 Did | read that correctly?
15 A. That'swhat it says.
16 Q. What did Dean Nohria say that he was doing for
17 you? What did he encourage you to ask him for
18 assistance for?
19 A. Hetold methat he was contacting faculty and
20 deans at other schools, elsewhere in Harvard, and his
21 contacts more broadly, alluding them to my availability
22 and encouraging them to consider me.
23 Q. You say that you, Politely provided him with a
24 color highlighted version of the FRB principles and

Page 67
1 A. Yes.
2 Q. What did that mean?
3 A. Theseare Nitin's remarks to me about what he
4 thought might happen to my professional trajectory based
5 on hisview that | would be departing from HBS before
6 long.
7 MR. MURPHY: Mark this as Exhibit 85.
8 (Document marked Exhibit No. 85 for
9 identification.)
10 BY MR. MURPHY:
11 Q. Mr. Edelman, I'm showing you what has been marked
12 asExhibit 85. Isthat adocument that has a Bates
13 number beginning HBS 00025037
14 A. Yes.
15 Q. Do you recognize this as acollection of emails
16 between you and Ms. -- Professor McGinn, Professor Gino,
17 and Professor Bazerman?
18 A. Yes.
19 Q. If youtakealook at thefirst page that isthe
20 one marked a 2503.
21 Do you see that it contains an email from you to
22 Professor McGinn, Professor Gino, and Professor
23 Bazerman, dated March 20, 2018, at 11:15 am.?
24 A. Yes.

Page 69
procedures document, pointing out the respects in which

our process fell short of that.
Did | read that correctly?

A. Yes.

Q. You then say, Throughout | tried to make this
more about the fundamental fairness and less about the
document as | didn't want to sound lawyerly. But he was
clearly skeptical about arguments about how the process
could have been better for just the reasons you are

© 00N OB WN P

10 articulating, Kathleen, while more receptive to arguments
11 that we hadn't done what our own policy said that we'd
12 do.

13 Did | read that correctly?

14 A. Yes

15 Q. Isthat what happened in the meeting with Dean
16 Nohria?

17 A. That'salong sentence with several clauses, but
18 each of the claims matches aspects of what | remember
19 about the meeting.

20 Q. Heasked mewhat | thought he should do.

21 Did | read that correctly?

22
23
24

A. Yes.
Q. You said you didn't know, correct?
A. Thatiswhat | said.
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Page 82
1 to be submitted and not that much more than ayear

2 before they were to make a decision about that question,
3 alifetime commitment, and they are entitled to look at
4 these two very negative bouts of publicity. Two high
5 watermarks in the school of negative publicity and ask
6 themselves, Wdll, these two incidents from this guy,

7 thisyear, isthisis someone we can tolerate having

8 around?

9 | expected them to ask that question by the end
10 of the restaurant email media coverage. And accepted
11 that they would answer it and was prepared to speak to
12 the subject.

13 Q. Soyou think it was legitimate for them to worry
14 about whether it could happen again?

15 A. | think they wereright to be thinking about

16 whether it could happen again, yes.

17 Q. Doyou think it was appropriate for themin

18 considering your tenure case to evaluate whether in
19 their view your conduct posed risksto HBS?

20 A. Intheabstract matter, | think that's fine.

21 We need to be constrained by all governing contracts,
22 policies, and maybe by notions of academic freedom.
23 There might be a set of subjects that are off-limits.

24 But subject to that, it would be proper to consider.

Page 84
1 (Document marked Exhibit No. 86 for
2 identification.)
3 BY MR. MURPHY:
4 Q. Doyou have Exhibit 86 in front of you?
5 A. Yes
6 Q. Whatisit?
7 A. It'san email from Nitin Nohriato me on
8 April 24, 2018.
9 Q. Isthat your follow-up to your meeting with him?
10 A. ltis
11 Q. After that email, did you have any further
12 communication with Dean Nohria concerning your tenure?
13 A. Itispossible that he was cc'd on some further
14 messages between me and Paul Healy. | don't recall
15 further communication with Dean Nohria specifically.
16 Q. Haveyou now discussed al of your personal
17 interactions with Dean Nohria concerning your tenure

18 matter in 2015, 2016, and 201772
19 A. Tothebest of my recollection, yes.
20 Q. | takeit you had asignificant anount of time

21
22
23
24

since 2015 and 2017 to think about your interactions
with Dean Nohria, correct?

A. Yes.

Q. When you did first conclude that the FRB had

Page 83
Q. Andin the end, you understood based on what Dean

Nohria had told you that the faculty at Harvard Business
School on the appointments committee believed that you'd
dug a hole too deep to get out of by your actionsin
2014?

A. That isn't quite what | understood Dean Nohriato
convey when he called me in December of 2017.

Q. What did you understand him to convey?

A. Thedug aholereference, | took to be his
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personal impression of what he thought had happened.
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He was stepping back and giving me his personal

Juny
N

assessment, separate from what the various appointments

=
w

committee members might have thought in their respective

[
i

assessments.

MS. OMEARA-COSTELLO: Marty, would now be a
reasonable time for a break?

MR. MURPHY: Sure.

THE VIDEOGRAPHER: Thetimeis10:59. We
are off the record.

(Break in the proceedings.)

THE VIDEOGRAPHER: We're are back on the
record. Thetimeis11:19.

MR. MURPHY:: | ask you to mark this as
Exhibit 85 -- 86.
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violated the Principles and Procedures for Responding to

1
2 Matters of Faculty Conduct?
3 A. I'mnot sure.
4 Q. Itwasin 2015, correct? After the 2015 FRB
5 report came out?
6 A. In2015 I was certainly concerned that some
7 aspect of the process seemed alittle -- what isthe
8 word -- fishy, and | don't think | was crosschecking
9 what they did with the P& P in fall of 2015.
10 And | was not unhappy with where the process
11 ended up. The recommendation of atwo-year extension
12 seemed to me perfectly reasonable. | was happy to take
13 onthe new teaching assignment. | just wasn't sure that
14 -- | wasn't sure one way or the other. | had some
15 evidence as of fall of 2015 suggesting that something
16 untoward was occurring and some evidence suggesting that
17 it wasall going to be fineand | should smile and nod
18 and go with the flow and do what was asked of me.
19 Q. Youunderstood, | think aswe discussed, that it
20 was on you to demonstrate that you could abide by
21 community values between 2015 and the time that you next
22 came up for tenure in 2017?
23 A. | think I knew that | would be evaluated in 2017
24 and | would be evaluated in all the respects specified
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Page 86
1 in the Green Book community values, of course, among

2 them.
3 Q. That it wasthe candidate's burden to
4 demonstrate, correct? Persuasively?
5 A. With respect to community values, I'm less sure
6 that it isawaysthe candidate's burden. | don't think
7 candidates routinely make any particular showing in that
8 regard. | think it's sort of presumed, unless someone
9 dlegesthe opposite, and then one has to think
10 carefully about what the procedure isif someone alleges
11 misconduct.
12 Q. Butyou knew in 2015 that your conduct was going
13 to be looked at carefully in 2017, correct? Y our
14 conduct not just with respect to scholarship and
15 teaching, but with how you behaved generally within HBS;
16 correct?
17 A. | knew that some aspect of conduct would be
18 evaluated. Whether it would be interna or external,
19 how carefully it would be examined and by who, | was
20 less clear on any of that.
21 Q. Didyou ask?
22 A. | think it was discussed some in my unit, between
23 me, Brian Hall, and Kathleen McGinn, and | was counseled
24 not to ask, because excessive focus on procedure would

Page 88
1 A. No.

2 Q. Didyou have any contact with anyone from the FRB
3 between the time of your extension in late 2015 and the
4 time that the FRB process commenced in 2017?
5 A. Atmost it would have been a smile and good
6 morning while crossing pathsin a hallway; even that |
7 specifically don't recall.
8 Q. I'mgoing to ask you to take alook at what has
9 previously been marked as Exhibit 45.
10 A. Thank you.
11 Q. Do you recognize what has been marked as
12 Exhibit 45?
13 A. Itsaysthatitisthe FRB'sreportin 2017. |
14 takethisto bethelast and final version. Sometimes
15 it gets confusing for me to find the right one, so I'll
16 bereliant on you that thisisthe oneit's supposed to
17 be.
18 Q. Why don't you take alook all the way to the end.
19 Do you seethat this one includes both an addendum and a
20 list of changes?
21 A. | doseethat.
22 Q. Doesthat give you additional confidencethisis
23 thefina report?
24 A. Itdoes.

Page 87

1 beviewed unfavorably | wastold.

2 Q. Didyou seek other counsel about that, outside of

3 your unit?

4 A. I'mnot sure. Seemslike it would have been

5 pretty natural to do with my contacts outside of my

6 unit.

7 Q. Butdidyou?

8 A. You areasking specificaly whether | asked

9 people outside of my unit after fall 2015 how my conduct
10 would be evaluated in 20177

11 Q. Yes
12 A. Nothing immediately comesto mind. | know |
13 discussed other aspects of my extension, but maybe not

14 the specific aspect that you asked about.

15 Q. Didyou discuss how your conducted would be
16 evaluated with Associate Dean Healy?

17 A. I don't think so.

18 Q. Didyou discuss how your conduct would be

19 evaluated with Dean Nohria?

20 A. | think we discussed that there was probably only
21 one meeting or phone call on that subject and | really
22 don't recall that one specifically.

23 Q. Doyou recal how -- discussing how your conduct
24 would be evaluated with anyone from the FRB?

Page 89
1 Q. Thisisthe document that is Bates numbered 18879

2 at thefirst page, correct?
3 A. Yes
4 Q. Isitfair to say that in genera termsthe FRB
5 in 2017 focused on two issues. Thefirst being, that is
6 listed on page 3, Respect for other inside the
7 ingtitution. And the second on page 6, Outside
8 activities and conflict of interest?
9 A. | think that is areasonable summary.
10 Q. If wefocusto start with on outside activities
11 and conflict of interest. Do you agree that that
12 section focused on two specific issues; one, relating to
13 your disclosures concerning Google and Microsoft and the
14 second concerning the American Airlines suit?
15 A. I think that isafine summary of that section.
16 Q. Isitfair to say that the section on Microsoft
17 provided the evidence on which the FRB relied?
18 A. Ithink it did provide the evidence in that it
19 identified the specific work products where disclosure
20 was judged to be, quote, inconsistent.
21 Q. With respect to the American Airlines suit, did
22 it also set forth the evidence on which that section was
23 based?
24 A. ltdid. Some of the evidence was flawed, of
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Page 90
1 course, but the evidence such as it was was provided.

Q. You both had an opportunity to respond to that
evidence and did respond to that evidence; correct?

A. | had some opportunity. Thiswas difficult for
me, because the first inclusion of these subjects was at
apretty late date. | am remembering dates in September
of 2017 and the number four business days. It was not
possible for me to provide the very best reply | could
have in the four business days that were allowed.

Subject to that, | was given the opportunity to
speak to that subject and ultimately upon receiving the
draft report to provide areply to the draft report.

Q. Right. That draft report, your reply isincluded
in this draft report -- in this report, correct? What
has been marked as Exhibit 45?

A. ltisinthere. Thisisno tabin my version but
I know it isin there somewhere.

Q. Itis--if you turn to page 36, which begins at
Bates number 18914.

That was your reply that you submitted October 5,
2017, correct?
22 A. That'sright.
23 Q. Andif you look at the first page of that has a
24 heading that says, Disclosure your response to the
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Page 92
1 work products that the FRB wanted to discussin 2017.

2 Q. With respect to the American Airlines suit, is
3 there anything more that you would say today than you
4 said back in October of 2017?
5 A. Certainly today the suit long since completed,
6 even the follow-on suit also completed. We have quite a
7 bit more information now about whether there was in fact
8 any, quote/unquote, reputational risk to that. We don't
9 haveto speculate. We don't have to wonder what the
10 future hasin store, because the future has become the
11 past. So | would remark on that.
12 | have some stories of the class members and the
13 money we got from them. The gratitude they had. The
14 surprise that they have. They had some information to
15 report after the mediacoverage. Itisnot like this
16 was on the front page of any newspaper. But it'shad a
17 little bit of media coverage and some blogs and
18 discussion forums.
19 We now have information, | think vindicates what
20 | had said all along, which isthereis not material
21 risk to suing an airline about its violation of its own
22 black letter contract with the passengers. Thisis
23 something that people will view positively. And indeed,
24 just as| predicted, people did review it positively.

Page 91
1 issuesrelating to Microsoft; correct?
2 A. Yes
3 Q. Andthereisalso aresponseto your issueswith
4 the American Airlines lawsuit, correct? That is on page
5 37; correct?
6 MS. OMEARA-COSTELLO: Objection.
7 A. Yes
8 Q. Isthere anything more that you would say today
9 relating to the disclosure of work with Microsoft

10 section than you said here?
11 MS. OMEARA-COSTELLO: Objection.
12 A. | think thereis.

Q. What would you say that you didn't say here?
A. | cal out the defined term, quote, directly
related on page 36 of this document.
16 But | write literally two sentences about it
17 here. | think much more could be said about the meaning
18 of that term, how it came to be included in the COI
19 policy. What people thought it meant contemporaneously
20 indiscussions. How other faculty have approached the
21 question of whether awork isor isnot directly
22 related. More generally, how others have handled
23 questions of disclosure that might be in some way
24 similar to the questions that arose for me on the six

Page 93
1 And | have asecond set of things | would have

2 said had | had unlimited time to reflect on my reply to
3 thispart.
4 Q. Letmego back. | will get back tothatina
5 second. You couldn't have said in 2017, even if you had
6 been given more time, anything about events after 2017.
7 We can agree on that?
8 A. That'strue. | wastrying to answer your
9 question in the most literal way, what more would | say
10 about it today? That iswhat | would say about it
11 today.
12 Q. Isthereanything in retrospect having looked at
13 thisin connection with this litigation that you would
14 say about the American Airlines case based on
15 information that was available to you in 2017?
16 A. | understand the question now. | think thereis
17 more | would have said about it.
18 Q. What would you have said about it?
19 A. Wadll, | have had quite afew class actionsin my
20 professional life prior to 2017. Thiswas not my first
21 case. Not my last either, but it wasn't my first and |
22 could have talked about the others that came before.
23 The others were against, honestly, much bigger
24 companies than American Airlines. American Airlines may
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Page 94
have the most airplanes but Apple, Google, Facebook,

Yahoo!, | had brought cases against them. Big and
powerful companies. Not one of them had caused any
negative media attention to me or to HBS.

Some of them had caused positive media attention.
| could tell you about the specific benefits that we
obtained for the classesin those cases. | could tell
you what the courts said about the quality of the legal
representation that co-counsel and | provided. And
about the fee awards that courts decided to grant us
based on the assessments of the quality of our work.

| guess | should have said all of that in 2017 as
part of arguing that this was low-risk work that was
likely to be seen favorably. But | was struggling in
the four business days that | had to reply when it was
first raised. And, frankly, by the time of my final
reply to the draft report, | perceived that it didn't
really matter in the sense that the FRB wasn't going to
materially revise its draft based on anything that |
said at that point.

Q. Doyou recall when it was first raised?

A. | do. Therewasan email to me, | want to say,
September 4, 2017 -- September 2017, just before
Memorial Day, and | was granted until the Friday of
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1 time was something of aformality. That it wasnot a

2 serious offer for more time. Because | was told by my
3 unit leaders more time really couldn't be granted based
4 onthe totality of stepsthat had to occur before the
5 scheduled date on which the dean and the president would
6 discuss my candidacy if my candidacy should, in fact,
7 get to that stage.
8 Q. Butyoudidn't talk about that with the FRB?
9 A. | didnot.
10 Q. Or with Professor Edmondson, who was the person
11 who extended that offer of additional time; correct?
12 A. That'strue, | did not.
13 Q. Now, thefirst section in the FRB report in 2017
14 that has been marked as Exhibit 45, that focuses on
15 respect for othersinside the institution. |Isthat
16 correct?
17 A. That'swhat it says, the underlined subsection
18 heading on page 3.
19 Q. And that contains a series of bullet points;

Page 95
1 Memorial Day week in order to provide my response to

2 that question.
3 Q. I'msorry, do you mean Labor Day?
4 A. Yes, | do. | apologize.
5 Q. But after that initial response, you had weeks
6 before your reply to the FRB report itself to think
7 about those issues relating to Microsoft and the
8 American Airlines suit; correct?
9 A. I supposel did. | wasnot focused on this at
10 that moment. | had submitted what | needed to submit in
11 thetimetable that was asked of me. | was more waiting
12 then | was preparing. Maybe that too was a mistake, but
13 | waswaiting to receive the draft report and was not
14 prewriting sections of a possible reply to adraft |
15 hadn't seen.
16 Q. Do you recall being asked whether you needed more
17 timein response to the request for information about
18 your outside activities?
19 A. | dorecall that there was a sentence to that
20 effect.
21 Q. Didyou ask for more time?
22 A. | didnot.
23 Q. Why not?
24  A. | perceived that being told | could ask for more

20 correct?
21 A. Itdoes.
22 Q. Thereare 27 bullet points that contain favorable
23 information, correct?
24 A. | don' recall the number but that sounds about
Page 97
1 right.
2 Q. Would you mind counting for me.
3 A.lget27.
4 Q. How about the negative bullet points, how many
5 arethere?
6 A. | remember at one point | said there were 12 and
7 | counted again and found 13. Maybe | should count it
8 sitting here today.
9 Q. Pleasedo.
10 A. | guess13.
11 Q. Neither the 27 positive bullet points or the 13
12 negative bullet points contained attribution; correct?
13  A. That'strue.
14 Q. Sofromthe FRB's perspective, it is not your

=
o

contention that they didn't provide the evidence for the
negative points, but did provide the evidence for the
positive points. They didn't provide, in your view, the
evidence for any of the bulleted points positive or

19 negative. Isthat fair?

20 A. Withholding of both the speaker's name and the
21 context was withheld as to both the positive and the
22 negative quotes. | think the quotes are part of the

23 evidence, but they are not the totality of, quote, the

24 evidence gathered.

e
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Page 102
1 limited to that specific subsection of the FRB report.
2 | had intended to convey concerns that covered in the
3 totality as| thought all of the FRB'sreport in 2017.
4 So for him to pick out one subsection of the FRB report
5 and talk about which of the faculty comments connect to
6 that subsection of the FRB report wouldn't be responsive
7 tothewhole of the critique that | had offered to him.
8 Q. Tell mewhat critique you offered to Dean Healy
9 about the process?

A. | believe | showed him the same color highlighted
version of the P& P that | had delivered to Dean Nohria
in hisoffice. | showed him the color highlighted two
instances that required, quote, the evidence gathered to
be provided, not most neatly, as we've discussed, to the
quotes, the internal interactions.

| also pointed out the reference to quote, the
alegation. Theallegation isto be stated at the
beginning and the FRB isto investigate the all egation.

| said, Hey, the same words must mean the same
thing, right? Y ou can't have the same words change
meaning from whatever it is; page 1 of the policy to
page 2 of the policy.

So | said everything not stated at the outset was
improper under that part of the P& P; therefore, |

10
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1 Q. If I represent to you thisis acompilation of
2 the no votes or the abstentions; does that look right to
3 you?
4 A. Yes.
5 Q. Youare not complaining about the yes votes, to
6 beclear?
7 A. lamnot.
8 Q. With respect to the category that was identified
9 inthe 27 FRB report, Respect for othersinside the
ingtitution.

I would ask you to look through here and ask you
to take alook at these statements, essays, | think you
called them earlier, to see whether you see any
reference to respect for othersinside the institution.

The abstention -- thefirst no -- 42, can you
see that, sir?

A. Yes.

Q. It doesn't say anything about respect for others
inside the institution, correct?

A. It doesn't indicate the specific basis of that
person's negative evaluation, no.

Q. The abstention that is the next vote with no name
that does indicate the concern about respect for others
within the institution; is that correct?

10
11
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1 thought the late addition of the Microsoft, Google
2 concern and the American Airlines concern that those
3 late additions were also equally improper dueto a
4 violation, to be sure, adifferent part of the P&P.
5 Q. Haveyou since had an opportunity to look at
6 transcripts of voting slips that had been produced in
7 thiscase?
8 A. | havelooked at those, yes.
9 Q. Doyou agreewith Dean Hesly that respect for
10 otherswas not mentioned as a concern by a significant
11 majority of those who voted against your case?
12 A. I'mnot surel looked at them with an eye to that
13 question.
14 MR. MURPHY : If you could mark this document
15 asExhibit 88.
16 (Document marked as Exhibit No. 88 for
17 identification.)
18 BY MR. MURPHY:
19 Q. I'mshowing you what has been marked as
20 Exhibit 88, which is document that begins HBS 0000105.
21 Do you recognize what thisis, sir?
22 A. It seemsto be an incomplete subset of a document
23 that | have seen before, atyped up and partially
24 redacted version of comments from the tally sheets.

Page 105
A. Could you repeat the last sentence? | want to
make sure | heard every word.
Q. The abstention that is recorded as the second
vote here with no name on page 110 on this document.
5 That does include respect for othersinside the
6 institution as part of the basis, correct?
7 MS. OMEARA-COSTELLO: Objection.
8 A. | agree. I'd say this person references multiple
9 aspects of the FRB report including, as you say, what
10 could be classified as respect for others.
11 Q. That isone non-positive vote so far that
12 mentioned respect for others within the institution;
13 correct?
14 A. That'strue.
15 Q. If you look the abstention that appears at the
16 top of page 111, that abstention also refers to respect
17 for others within the institution; correct?
18 MS. OMEARA-COSTELLO: Objection.
19 A. It doesamong other factors.
20 Q. Sothat istwo non-positive votesthat refer to
21 it, correct?
22 A. Sofar.
23 Q. Thenovotethat isin the second block on page
24 111, that is faculty member 45. Also includes respect
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Page 106

1 for others; correct?
2 A. I would say so.
3 Q. That isthree non-positive votes; correct?
4 A. Sofar.
5 Q. Thenext one down, faculty member 46. Thereis
no reference to respect for others within the
institution; correct?

MS. OMEARA-COSTELLO: Objection.

9 A. It'shard for meto interpret the third sentence

10 of that person's comment specifically. Additional
11 incidents like the one we have seen; I'm not sure what
12 that personisreferring to. They could be referring to
13 some aspect of what they think they learned about my
14 interactions with staff or they could be referring to
15 something else. It'shard to say.
16 Q. Thereisno specific reference to respect for
17 othersinside the institution, correct?
18 MS. OMEARA-COSTELLO: Objection.
19 A. Thereisno specific reference to respect for
20 othersinside the institution.
21 Q. With respect to the fourth block here, that isno
22 name. Thereis no reference to respect for others
23 within the institution; correct?
24 MS. OMEARA-COSTELLO: Objection.

0 N O

Page 108
MS. OMEARA-COSTELLO: Objection.
A. | agree with that.
Q. That isfour with specific reference; correct?
4 A. Sofar.
Q. Inthefirst block on page 8, that is Bates
6 Number 112, that is a continuation of the vote on the
7 previous page; can we agree on that?
8 A. Yes
9 Q. Thenext block down, faculty member 52, thereis
10 no mention of the respect for othersinside the

w N -
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11 institution; correct?

12 MS. OMEARA-COSTELLO: Objection.
13 A. True

14 Q. Next block down, 53, thereis no reference for

15 respect for others within the institution; correct?

16 MS. OMEARA-COSTELLO: Objection.
17 A. I'mnot sure | read thefirst sentence as
18 seemingly to reflect something that 53 learned or things

19 he or she learned from the FRB report about my

20 interactions with others within the institution.

21 Q. You think that does contain an explicit reference
22 to respect for others within the institution?

23 A. Theonly record -- the only thing in the

24 materias provided to the AC in some quotesin the

Page 107
1 A. Thereisno referenceto that term or that idea.
2 Q. Thenext block down, 48, faculty member 48, three
3 isno reference to respect for others within the
4 institution; correct?
5 MS. OMEARA-COSTELLO: Objection.
6 A. | can't figure out the basis on which 48 reached
7 the conclusion in his or her fourth sentence, but there
8 isno specific indication based on the factor respect
9 for others.
10 Q. 49, the next block down. Thereis no specific
11 reference to respect for others within the institution;
12 correct?
13 MS. OMEARA-COSTELLO: Objection.
14 A. Hardto know what the person hasin mind in
15 saying consuming colleagues' time, but | agree it
16 doesn't specifically reference respect for others.
17 Q. Thenext one down, faculty member 50. Thereis
18 no reference to respect for others within the
19 institution; correct?
20 MS. OMEARA-COSTELLO: Objection.
21 A. Thereisnot.
22 Q. Thenext one down that is 51, that does include
23 reference to respect for others within the institution;
24 correct?

Page 109
1 respect for others section of the FRB report that might
2 be understood in some way to speak to the questionsin
3 thefirst sentence of 53.
4 Q. Doyourecal the FRB report raising concerns
5 about your conflict of interest disclosures asto be
6 essentially deciding things for yourself that should
7 have been left for others?
8 A. Some people said things like that.
9 Q. But wewill count that asin the way that you've
10 described so that gets usto five, correct?
11 A. That'swherewe are so far.
12 Q. Okay. To methisisaRob Parson's case, the
13 next one down. We were tempted by his academic success
14 and influence, but these are not worth being soft on our
15 values.
16 Do you know what that reference means?
17 A. I donot.
18 Q. It doesnot contain any specific reference to
19 respect for others within the institution; correct?
20 MS. OMEARA-COSTELLO: Objection.
21 A. Thereferenceto our values includes severa
22 things. HBS has multiple values and | would take this
23 to be areference, among other things, interactions with
24 othersinside HBS.
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Page 110

1 Q. Thatissix by your count.

2 The next one explicitly refers to respect for

3 otherswithin the institution; correct?

4 A. Itdoes.

5 Q. Thatisseven by your count, right?

6 The eighth one does not. Thisisfaculty member

7 56, that does not refer to respect for others; correct?

8 MS. OMEARA-COSTELLO: Objection.

9 A. Thelast clause references, quote, other issues,
10 soit is not indicating which issues specifically that
11 56 isthinking about. But | takeit to be al of the
12 issuesthat would include, yes, respect for others.

13 Q. Thatisnine.

14 A. I'mcounting on you to keep the count.

15 Q. With respect to faculty member 57. Thereisno
16 specific reference to respect for others; you would
17 agree?

18 MS. OMEARA-COSTELLO: Objection.

19 A. | would belooking at the phrase and the second
20 bullet, The harm this does to HBS.

21 What is the antecedent for the pronoun "this." 1
22 redlly can't tell. | takeit to be the totality of the

23 material in the two FRB reports, which does include,
24 yes, the subsection that you asked about.

Page 112

1 A. Thefirst sentenceindicates following the FRB

2 conclusions, plural, from the two sections of the

3 report, asyou count it, I'd say it is personal, | have

4 donethetotality of the FRB report.

5 Q. But the specific reference are to academic

6 freedom and lack of bias and conflict, correct?

7 A. Eventheword conflict there, do they mean it as

8 conflict of interest or conflict asin some notion of

9 interpersonal conflict with other people who might not
10 likemein someway. I'm not completely sure what this
11 person isreferring to there.
12 Q. Thenext, 61, doesthat contain any reference to
13 respect for others as described by the 2017 FRB report?
14 A. | think 61 iswrong. But | don't think 61
15 discusses respect for others.
16 Q. Sowhen you say 61 iswrong, what do you mean by
17 that?
18 A. Specifically asto pivotal, quote/unquote, lots
19 of law firmsliketo do this. | think 61 iswrong on
20 thefacts. And I think | could prove it with evidence
21 in an evidence-based proceeding if | had the opportunity
22 todo so. | think | could have, had | had somewhat more
23 time to address the |ate addition of the American
24 Airlines matter. | could have used my own my framework

Page 111
1 Q. Soyouwould count that?
2 A. l'would. Thisisapersonwhoisinfluenced at
3 least in part by that part of the FRB report.
4 Q. That getsusto 10. 11, isif welook to 58, you
5 would count that, correct?
6 A. lwould.
7 Q. If welook to59. That does not concern respect
8 for others, would you agree?
9 MS. OMEARA-COSTELLO: Objection.
10 A. 59, criticizes my consultation with senior
11 colleague, which is actually linked to questionsin
12 respect to others. Isit or isit not respectful to
13 consult with people. But it is not the specific areas
14 criticized by the respect for others portion of the FRB
15 report. Thisto me maybe shows the difficulty of
16 crosschecking the individual votes against the FRB
17 report.
18 | would say that 59 does not specifically discuss
19 theideasthat are in the respect for others section of
20 the FRB report.
21 Q. 60, if weturntothe page. That does not
22 mention respect for others as described by the FRB
23 report, correct?
24 MS. OMEARA-COSTELLO: Objection.

Page 113
1 which includes the, quote/unquote, pivotal question. |
2 could have applied that framework step-by-step to that
3 case, and explained why in fact my rolein the case
4 absolutely was pivotal.
5 Q. Butyou'd agreethat it doesn't refer to the
6 respect for others within the institution?

A. | agree with that.

Q. Thenext one, 62, does; correct?

A. | agree with that.

MS. OMEARA-COSTELLO: Objection.

Q. 637

MS. OMEARA-COSTELLO: Objection.

A. | havealot to say about 63, also. That aside,
| think afair reading of 63 juxtaposed against the 2017
report is consistent with 63 being influenced by the
respect for others section of the FRB report.

Q. 63 isalso concerned based on something that he
or she personally witnessed; correct?

A. Discussion in afaculty meeting where | was
concerned about spoliation by Harvard's failure to
retain video evidence of alleged sexual assaullt, yes.

Q. Tell usabout that?

A. Sure. Itisasubject that | think about often.
| think about it often in part because it didn't come to
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Page 118

1 suspect isreferring to rebuttal of the claim that | was

2 disrespectful to othersin theinstitution. That isthe

3 rebuttal that | wrote that was the source of some

4 consternation for some people.

5 So | think 66, by criticizing my rebuttal to

6 materials about respect for others, isintertwined with

7 respect for others, yes. I'm going to count that as

8 yes.

9 Q. Soyou count that asyes. That number gets usto
10 13.
11 What about 677
12 MS. OMEARA-COSTELLO: Objection.
13 A. It would be helpful to know what is redacted at
14 the top of Bates 115, the two words separated by a plus
15 sign and then | would figure out what those two people
16 might have said if there is anything in the record.
17 Operating subject to the redactions that are in this
18 file.
19 I think | giveit ano. Although, | do think
20 this person read the totality of the FRB report and the
21 totality of the report had an influence on them.
22 Q. What about 68?
23 MS. OMEARA-COSTELLO: Objection.
24  A. | think that the third sentence of 68 isfairly

Page 120
1 Q. Soyou count 17 people who said respect for
2 othersinside the institution was a factor, as you've
3 described it?
4  A. | think that's where our classification went,
5 yes.
6 Q. You disagree with what Associate Dean Hesaly said?
7 A. Wdll, Dean Healy had a different version of the
8 analysis, that isn't in Exhibit 87, but is somewherein
9 the production and | read it recently where he had both
10 acompletelist of his categories and the numbers
11 associated with each category. That to me is a somewhat
12 more fruitful path than looking at this one category
13 aone without the number, whatever it might have been,
14 that he described in his last sentence there.
15 MR. MURPHY: We can mark this as the next
16 Exhibit 89.
17 (Document marked Exhibit No. 89 for
18 identification.)
19 BY MR. MURPHY :
20 Q. Doyou recognize what has been marked as
21 Exhibit 89.
22 A. Yes. The message on the continuation on the back
23 isexactly what | was referring to a moment ago.
24 Q. That wasthe backup that Associate Dean Healy

Page 119
1 read to refer to respect for others.
2 Q. Some behaviors raised serious concerns?
3 A. Yes
4 Q. What about 69, that getsusto -- you are
5 counting that asayes. That getsusto 14 -- 15.
6 Okay. The next one?
7 A. 69isayesfor me based on the first sentence.
8 Q. Thatgetsusto 16. 70 thereisno comment. 71,
9 thereis no reference to respect for others; correct?

10 MS. OMEARA-COSTELLO: Objection.
11 A. | have struggled to understand 71's comment when
12 | previoudly read it and have no greater insight today.

13
14

It has no reference to respect for others.

Q. 72 and 73 obviously do not, correct?
15 A. Agree.
16 Q. Sothat has-- we were -- you have counted 16
17 yesss, correct?
18 A. Obvioudly, | was focused on the substance and not
19 counting. If you represent that it was 16 or 15 or 17.
20 Q. Takealook at 63.
21 A. | gave 63 ayeson the basis of the fourth
22 sentence. Personal judgments, which by itsterm could
23 refer to either of the two halves of the FRB report as
24 you have classified it.

Page 121
1 relied on before he sent you the message that has been
2 marked as 87; correct?
3 A. I think it must have been.
4 Q. Doyou -- have you had an opportunity to review
5 Exhibit 88 before your deposition?

6 A. ldid,yes.
7 Q. Do you disagree with Associate Dean Healy's
8 tally?

9 A. I didn't cross check thetally row by row. In
10 part when | attempted to do so | found myself struggling
11 with the kinds of challenges we were just doing
12 together.
13 Q. What did you understand -- what was your
14 impression of Associate Dean Healy's perspective on your
15 candidacy for tenure?
16 A. Asof what time?
17 Q. Asof thistime, as of 2018?
18 A. Asof 2018, | thought that he thought that it was
19 over and | needed to accept the results and move on.
20 Q. What did you think about his perspective earlier
21 in 2015?
22 A. Asof 2015, | thought he was potentially
23 open-minded. Heand | had worked together productively,
24 even warmly, on the subject of faculty rightsin cases.
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Page 122
1 Whether faculty should allowed to give away their cases
2 in certain ways. Whether the school had a copyright
3 interest that would prevent that. Whether the school's
4 copyright interest, if it had one, should be waived in
5 someway.
6 We had worked together, as | say, warmly and
7 cordially, and reached an excellent outcome there that
8 was beneficia to the school and to the faculty. Soll
9 was optimistic that he would see the best in me and
10 would help through the promotion process, genuinely,
11 open-minded and running the process by the book and
12 according to therules.
13 Q. In 2017, what was your impression of him?
14 A. | don't really remember having changed my view
15 from what it wasin 2015. Obvioudly, | had some
16 questions, potentially some concerns. But afavorable
17 view of him, and hoped that he had a favorable view of
18 me. Thought the process would run according to the
19 rules and he would seeto it.
20 Q. Didyou likewise have afavorable view of Dean
21 Nohria?
22 A. ldid.
23 Q. Didyou ever believe that either of them held any
24 kind of personal animus towards to you?

Page 124
1 given to mein 2015, although significant weighty
2 assignments, don't get me wrong, to be moved to anew RC
3 course with ayoung baby and no paternity leave -- a
4 subject which we haven't discussed and don't necessarily
5 need to -- it was a big undertaking. But it wasan
6 appropriate undertaking. | acceptedit. | cameto
7 really value the opportunity that they had provided me
8 inasking meto do that and | thought it was appropriate
9 and fair, yes.
10 Q. Doyou recall talking with -- communicating with
11 people outside of the institution about why you believed
12 you hadn't been granted tenure in 2017?
13 A. Yes
14 Q. Who do you recall speaking with?
15 A. Therewas an interrogatory about this where |
16 tried to be comprehensive. | redly did try. | sat
17 down and made alist and later sat down some more and
18 added to thelist. | don't think sitting here today
19 without my rog response, | can do nearly as good ajob.
20 But broadly | spoke to family, my wife, my parents. |
21 spoketo professional colleagues. | spoke to personal
22 friends. | spoke to academic colleagues. | spoketo a
23 lot of people. It was amaterial event in my life.
24 (Document marked Exhibit No. 90 for

Page 123

1 A. I wouldn't have had a strong basis to evaluate,

2 but | didn't have any particular reason to think that

3 either of them had a personal animus against me.

4 Q. Doyou believethat they did their best to

5 preside over afair processin your tenure case?

6 MS. OMEARA-COSTELLO: Objection.

7 A. Atwhich stage?

8 Q. Atany stage.

9 A. Bytheend, by spring of 2018, | felt | had
10 produced pretty good evidence that the process hadn't
11 been done properly. It would have taken great strength,
12 redly fortitude, by either of them after the FRB was
13 done, after the appointments committee vote had been
14 held, to admit, Uh, oh, we did it wrong. We built a
15 whole house on top of amessed up foundation. But they
16 could have. That'swhy they are the deans and I'm just

17 ajunior faculty member.
18 I would have liked to see them do that. | think
19 that would have been the principle way to proceed and |

20 was disappointed that they didn't do that.

21 Q. Didyou -- during the processiitself, did you
22 think that they were acting fairly in 2015 and 20177
23 A. In 2015, | thought that the extension was

24 perfectly reasonable. | thought that the assignments

Page 125
1 identification.)
2 BY MR. MURPHY:
3 Q. I am showing you what has been marked as
4 Exhibit 89 [sic], Mr. Edelman. Do you recognize this as
5 an email exchange with Lawrence Lessig?
6 A. Yes
7 Q. WhoisLawrence Lessig?
8 A. Heisafaculty member at Harvard Law School and
9 amentor and afriend.
10 Q. And -- thisis Exhibit 90.
11 | am showing you what has been marked as
12 Exhibit 90. The emailsfrom 2014 at the bottom of this
13 chain refer to the Sichuan Garden incident?
14 A. They do.
15 Q. Then on December 31, 2017, you wrote to Professor
16 Lessig, and said, Thought you might be interested to
17 know how this played out. In short, this probably cost
18 metenure at HBS. Correct?
19 A. That'swhat | wrote.
20 Q. And thiswaswith reference to the Sichuan Garden
21 incident; correct?
22 A. ltwas.
23 MR. MURPHY: We will mark another document
24 as Exhibit 91.
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Page 126
1 (Document marked as Exhibit No. 91 for
2 identification.)
3 BY MR. MURPHY :

4 Q. Do you recognize this document, Exhibit 91?

5 A. Yes

6 Q. Isthisan email exchange with Michael Schwartz?
7 A. Yes

8 Q. WhoisMichad Schwartz?

9 A. Michad Schwartz isthe chief economist at

10 Microsoft, previously he was a faculty member in the

11 Department of Economics at Harvard and in that capacity
12 hewas-- | think the term is the preceptor -- the

13 preceptor of my undergraduate thesis.

14 Q. Hewrites at the bottom, | would like to

15 double-check with you on afew things that | remember
16 about you.

17 Did | read that correctly?

18 A. Yes.

19 Q. Then he says, | suspect the reason that you were

20 denied tenureisthat the dean viewed you as a PR risk.

21 You werethe only practicing attorney on HBS faculty and
22 asaclass actions attorney, you made a number of

23 enemies litigating against businesses, including some of
24 the largest companies in the country. Including

1 asaPRrisk, correct?
MS. OMEARA-COSTELLO: Objection.
A. That'swhat they say.
(Document marked Exhibit No. 92 for

identification.)
BY MR. MURPHY:

Q. Do you recognize what has been marked as
Exhibit 927

A. | do.

Q. What is Exhibit 92?
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11 A. Thediscussion between myself and Susan Athey.

12 Q. Whois Susan Athey?

13 A. Sheisthefaculty member at Stanford G and C,

14 previously of Harvard Economics.
15 Q. You exchange emailswith her that in part

16 included the discussions about the reasons you were

17 denied tenure; correct?
18 A. Yes.

19 Q. Youwrite, Terrible PR from the restaurant emails
20 was certainly the big problem | needed to overcome and
21 did not. HBS cares alot about reputation even more
22 than | had anticipated. Folks were furious about this.

23 Did | read that correctly?
24  A. Yes

Page 128

Page 127

1 successfully representing a class of advertisers who
2 litigated against Y ahoo!.
3 Did | agreed that correctly?
4 A. Youread it correctly.

Q. Your response to Mr. Schwartz was, Y our second
sentence is afine summary. Correct?

A. That'swhat | wrote.

Q. Did you agree with, at the time, that -- with Mr.

9 Schwartz's suspicion that the reason you were denied
10 tenureisthe dean viewed you as a PR risk?
11 A. Bothastothisexhibit and the last. | wasn't
12 necessarily getting into the full details of my thinking.
13 | was being alittle bit flip and trying to see, some
14 kind of asilver lining in what felt like some pretty
15 dark clouds at that time.
16 But overall | was discussing some of the factors
17 and the way those factors came together, of course, the
18 totality of the factors that impacted my casesis al
19 much more complicated than either of these two exhibits
20 laysout.
21 Q. Butwhat you told Professor Lessig and Mr.
22 Schwartz was -- that in the case of Professor Lessig,
23 that it was Sichuan Garden. And in the case of
24 Professor Schwartz that you were viewed by the dean

(&)1
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Q. Now, the tenure process at Harvard is governed by
something called the Green Book. Do you agree with

1

2

3 that?

4 A. AtHarvard Business School, yes.

5 Q. What isthe Green Book?

6 A. Itisaset of principles and procedures for
7 appointments and promotions.

8 Q. I'mshowing what has been marked as --
9 previously marked as Exhibit 5.

10 Do you recognize that as a copy of the so-called

11 Green Book?
12 A. Yes

13 Q. You read this document before your tenure case

14 came up in 2015; correct?
15 A. Yes

16 Q. You know that sets out rules for the promotion

17 process?

18 A. Yes

19 Q. Asalawyer, it'safair to say that documents
20 that describe rules like this, procedures, deserve
21 careful study?

22 A. Yes

23 Q. You wouldn't have approached the tenure process

24 without reading these rules; correct?

Page 129
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Page 134
1 Did | read that correctly?
2 A. That'swhat it says.
3 Q. It goeson to say towards the bottom of that
4 paragraph, All evidence, recommendations, views, and
5 votes are taken into account by the dean in making
6 decisions or recommendation to the president. Correct?
7 A. I'msorry, | may have lost you with respect to
8 thelast sentence.
9 Q. Seven linesup the sentence that begins with all
10 evidence?
11  A. Okay. | found it.
12 Q. All evidence, recommendations, views, and votes
13 aretaken into the account by the dean in making
14 decisions or recommendations to the president.
15 Did | read that correctly?
16 A. Yes
17 Q. Upon completion of the process the dean holds a
18 final meeting with the appointments committee at which
19 time the appointments committee is informed that the
20 decisions and recommendations made by the dean to the
21 president and the reasons therefore, including the
22 results of advisory votes. It isthe exclusive
23 responsibility of the dean to disclose his or her
24 recommendation to the individua candidate.

Page 136
1 A. | doubt | have been thinking about that provision
2 specifically. | probably read the file top to bottom,
3 but skipped paragraphs and even sections that seemed
4 lessrelevant to me.
5 Q. Soyou testified that you read this Green Book
6 document, but isit your testimony you didn't read --
7 you skipped paragraph 24?
8 MS. OMEARA-COSTELLO: Objection.
9 A. Ireaditkind of quickly. | wouldn't have been
10 worried about myself being excluded from the appointments
11 committee, acommittee | wasn't amember of. But | knew
12 that the appointments committee deliberations, for
13 example, were confidential, that was amply discussed in
14 multiple places.
15 Q. Despitethat knowledge, did you take stepsto
16 learn what happened in the appointments committee
17 meeting, long before you filed this lawsuit?
18 A. | wouldn't say | took stepsto learn, no.
19 Q. Did you communicate with senior members of the
20 faculty about what happened in the appointments
21 committee meeting?
22 A. Many people communicated with me and | was happy
23 totalk everyone who expressed interest in talking to
24 me. With respect to me reaching out to others, | think

Page 135

Did | read that correctly?

A. Yes.

Q. Would you agree that the appointments committee
roleis advisory?

A. That'swhat it says.

Q. And the decision restsin the end with the dean?

A. That'swhat this says.

Q. These are the procedures that govern the business
school professor's tenure case.

A. These are those procedures.

Q. Now, if you turn to page 12 of Exhibit 5, look at
paragraph 24.

It says, The deliberations of the appointments
committee are highly confidential. Its usefulnesswould
be destroyed if reports of its deliberation were
communicated to anyone outside of the committee.
Members who fail to fulfill their responsibilities of
serving on the appointments committee or fail to abide
by this requirement of confidentiality, can be asked by
the dean to withdraw from the committee.

Did | read that correctly?

A. That'swhat it says.
Q. You were aware of that provisionin 2017,
correct?
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1 | did that only when | had a specific and proper purpose
2 such as my professional development or placement.
3 Q. Isityour testimony that you did not initiate
4 any conversations with any members of the appointments
5 committee to learn what happened during the appointments
6 committee meeting?
7 A. | think | did not initiate those conversations.
8 | didn't need to because people were coming to me to
9 tell me what they felt they could or should or, in any
10 event, wanted to tell me.
11 Q. Who cameto you?
12 A. Multiple people. Sitting heretoday, it is hard
13 to remember all of them. | think | might be able to
14 remember some of them.
15 Q. Who do you remember coming to you?
16 A. Brian Hall, Kathleen McGinn, Deepak Malhatra,
17 Francesca Gino, Max Bazerman, Sunil Gupta, Marco
18 lansiti.
19 There's others that I'm less certain about. Of
20 coursg, if the notes say that it happened,
21 contemporaneous notes by me, I'm not about to say my
22 notesarewrong. |I'm sure my notes areright.
23 Q. What do you recall learning about what happened
24 in the appointments committee meeting with these
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Page 138

1 individuals?

2 A. Collectively and generally they conveyed that the

3 meeting was lengthy. That there was substantial

4 discussion of the substance of the research of my

5 academic publications. Discussion of my teaching

6 materials and my teaching.

7 They said the mgjority of tension in the room

8 nonetheless -- all of the tension in the room was about

9 FRB matters and that was where the heat of the meeting
10 occurred.
11 They told me that the meeting was considerably
12 longer than normal. They told me that people who knew
13 me best spoke from their personal firsthand experience
14 with their direct observations. They told that the
15 people who don't know me, primarily relied on what they
16 learned from the FRB report -- what they learned or
17 thought they learned from the FRB report.
18 They told me that the FRB was present in the
19 meeting. And spoke forcefully for their points of view.
20 At least one person told me what was represented to be
21 the exact actual vote, which | immediately jotted down,
22 because numbers have away of playing tricks on you. |
23 wanted to write them down immediately when they were
24 told, because | recognize that that was information |

Page 140
1 which meeting we are talking about.
2 Q. Understood.
3 Y our meeting with Brian Hall, you attended that
4 meeting. You were there?
5 A. | think thiswas by telephone.
6 Q. Thiswasby telephone. Okay. Do you recal this
7 conversation?
8 A. | recall aspectsof it.
9 Q. Butyou did your best to record what happened?
10 What hetold you?
11 A. ldid.
12 Q. Andthiswasas part of your developing evidence
13 for the lawsuit that you ultimately filed?
14 A. No. Itwasn't my solegoal. |I'm not sureit was
15 even my primary goal. But it was one of multiple
16 reasonswhy it felt like it was prudent to do.
17 Q. Professor Hall said, Meeting went fine, not
18 better than expected or worst than expected, pretty much
19 as expected.
20 Did | read that correctly?
21 A. Yes
22 Q. If you could just to take a moment to read this
23 set of notes and I'm going to ask you whether you
24 remember anything about this conversation other than

Page 139

1 wasn't likely to come acrossin the ordinary course. So
2 | was grateful when | received it despite recognizing,
3 asyou say, that it was information that perhaps under
4 some understanding of some of the rules shouldn't have
5 been provided to me.
6 MR. MURPHY: Let me show you what | will ask
7 to be marked as Exhibit 93.
8 (Document marked Exhibit No. 93 for
9 identification.)
BY MR. MURPHY::

Q. Do you recognize what was been marked as Exhibit
93, Mr. Edelman?

A. Yes.

Q. What is Exhibit 93?

A. Thefilesindicates that these are notes from my
meeting with Brian Hall November 16, 2017.

Q. Do you know whether -- do you recall this
meeting?

A. | didn't -- my meeting with Brian Hall.

Q. Do you recall this meeting, as you sit here
today, do you recall this meeting?

MS. OMEARA-COSTELLO: Objection.

A. I'malittle bit confused. There are notes about

ameeting about ameeting. | want to be clear about

10
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1 what iswritten here?
2 A. | redly don't recall any aspect of the meeting
3 beyond what is written down here.
4 Q. By the meeting, you mean the call?
5 A. Thecall between myself and Brian. | apologize.
6 Q. Do you see where your note says, Don't know where
7 thevote ends up. Conditional on vote getting to Nitin
8 range. Don't know what Nitin would do.
9 Did | read that correctly?
10 A. That'swhat it says.
11 Q. What was your understanding of what Professor
12 Hall meant by, Conditional on vote getting to Nitin
13 range?
14 A. Hewasindicating, consistent with my remarks of
15 afew minutes ago, that there is some set of mostly
16 negative votes for which the dean probably wouldn't
17 seriously consider advancing the candidate, the
18 consideration by the president. Some other set for
19 which the dean would consider it, and if my vote werein
20 the range where the dean would consider it, he didn't
21 know what the dean would do in the course of that
22 consideration.
23 Q. Hasanyone given you any information about what
24 -- anything Dean Nohria said about what he would have
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Page 150 Page 152
1 Q. Heessentially said that because the vote was as 1 A. Okay. It doessay that.
2 low asit was, herealy didn't have achoicein the 2 Q. Youaresaying it was not attached?
3 matter. Isthat the way you took it? 3 A. Itwasnot. And| canexplain what | mean, if
4 A. That was my understanding of what he was saying. 4 youwould like?
5 Q. But hedidn't explain to you or say to you what 5 Q. Sure.
6 hewould do in the event he had had a choice from his 6 A. These messages weretypically sent to atool
7 perspective? 7 called FileTransfer or Secure FileTransfer, SFT, which
8 A. Hedidn't say that. 8 isnot email. It isweb-based system. It sendsan
9 MR. MURPHY: Canwe mark this as 94. 9 email notification. Y ou can click on the email and
10 (Document marked Exhibit No. 94 for 10 download the file. Maybe that is viewed as more secure,
11 identification.) 11 having some other benefits. Nothing is exactly
12 BY MR. MURPHY': 12 attached. It isprovided in the same bundle. Y ou need
13 Q. So, Mr. Edelman, I'm showing you what has been 13 to download it within a specified period or it
14 marked as Exhibit 94. Do you recognize that? 14 disappears. Unlike say an email in Outlook that would
15 A. Itlookslikethe color highlighted version that 15 stay there indefinitely unless your computer was lost or
16 | provided to Dean Nohriain his office. 16 you deleted the email.
17 Q. Itisnot Bates numbered, by the way, that is 17 Q. Isthe document that you have before you marked
18 because the color didn't be print well with the Bates 18 as Exhibit 94, the document that you -- a copy of the
19 numberson. We will get Bates number that goes along 19 document that you received from Paul Healy accompanying
20 with this. 20 this transmission, minus of course, your color-coding?
21 So how did you learn in 2015 that there was going 21 A. Yes, that'swhat | was thinking, yes.
22 to be afaculty review board convened to address your 22 Q. Isityour testimony that you didn't have any
23 tenure case? 23 advanced knowledge or warning that there would be an FRB
24 A. | believel first learned about it because Paul 24 in 2015 before this email -- before this transmission?
Page 151 Page 153
1 Healy sent me a message to that effect. 1 A. I didn't know specifically. Asl satinthe
2 Q. Didhetalk to you in advance of sending you a 2 faculty meeting in spring of 2015 where the new FRB
3 message? Or did you just receive that message cold? 3 processwas created. | couldn't help but wonder if it
4 A. | had spoken to him previously but on other 4 had been created for me and if there would soon be one
5 subjects. | don't think we had spoken on this subject 5 about me. But | didn't specifically know one way or the
6 previously. 6 other.
7 Q. I'mshowing you what has been previously marked 7 Q. Didyou ever learn whether it had been
8 as Exhibit 6. Do you recognize Exhibit 6, a copy of the 8 specifically created for you?

©

2015 FRB report?

10 A. Itlooksto bethe complete FRB report with my

11 reply and the exhibits.

12 Q. Canyoutakealook at page 15713. Isthat the
13 letter that you received from Dean Healy relating to

14 kicking off the 2015 FRB process?
15 A. Itlookslikethat, yes.

16 Q. That letter attached a document called the
17 Principles and Procedures for Responding to Matters of

18 Faculty Conduct, correct?

19 A. I wouldn't say it attached, but it was provided

20 inthe same transmission.
21 Q. It saysit was attached?

22 A. Which line should I would be looking at to see

23 that?
24 Q. Thefirst line of the third paragraph.

9 A. ldid
10 Q. How didyou learn that?
11 A. | learned that through production in this case.
12 Q. What did you learn about that?
13 A. I learned that, according to Jean Cunningham'’s
14 contemporaneous notes, Dean Nohria had instructed Jean
15 Cunningham to create it specifically for me.
16 Q. That isbased on Jean's notes; isthat your
17 testimony?
18 A. Two separate placesin her notes.
19 Q. Wereyou curious about what the FRB process was
20 when you received the letter from Paul Healy that is
21 part of the exhibit that we just marked Exhibit 94? I'm
22 sorry, Exhibit 6.
23 A. | wascurious about what lay ahead for me. Asto
24 the FRB specifically, the contours of the FRB, | had
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1 read al of that carefully in the spring of 2015. Soto
2 the extent that anything could be known from this
3 document, that P& P Exhibit 94, | had read it backwards
4 and forwards in spring of 2015 and wouldn't have reread
5 it that many times coinciding with receiving Paul's
6 email on Bates 15713.
7 Q. When did you first read the Principles and
8 Procedures for Responding to Matters of Faculty Conduct?
9 A. Itwasprovided to al faculty incidental to the
10 faculty meeting in spring of 2015 when it was discussed
11 by faculty.
12 Q. Didyou keep acopy of it?
13 A. I don't know. At some point later, | tried to
14 find it and had trouble finding it. But | might have
15 had it somewhere and didn't know exactly where it was.
16 Q. When the discussion occurred in the spring of
17 2015, did you think, Oh, this might -- given just what
18 happened to me with Sichuan Garden and what happened to
19 me earlier the previous year with BlinkX, this could be
20 about me?
21 A. That'sexactly what | wasthinking, yes.
22 Q. Youdon't remember whether you saved the copy?
23 A. | wouldn't have thought that | needed to because
24 | would have thought | could always get it from

Page 156

1 the spring of 2015.

2 Q. Butyoudon't recall reviewing that in July

3 of 2015 when you received this?

4 A. | don't.

5 Q. What did you expect would happen when you

6 received this July 16th letter from Dean Healy?

7 A. What's most important to me as| reread it now

8 and what | remember most clearly was the next step that

9 was stated as coming soon that Amy Edmondson would send
10 mealetter. And | anticipated that her letter would be
11 more substantive.
12 Thisis-- | don't want to say it is perfunctory,
13 it's not, there is nothing perfunctory about it. But it
14 doesn't get to the substance of what exactly the FRB is
15 goingto look at. And | knew the next letter would say,
16 | expected -- | had some expectation about would bein
17 the next letter and | thought that the next letter would
18 give my alot more information about what was to come.
19 Q. Didyou have any expectation of what would
20 happened beyond the next |etter based on your review of
21 principles and procedures earlier in the spring?
22 A. | had some general expectations, yes.
23 Q. What were those?
24 A. When | read the P& P previously, what | remember

Page 155
1 My.HBS.edu and you click on palicies and it would be
2 right there, | thought.
3 Q. Didyou study it at the time?
4 A. ldid.
5 Q. Didyou think that you absorbed its contentsin
6 the spring of 2015 before this letter came?
7 A. Looking back onit, | don't think | adequately
8 absorbed it in relevant part.
9 Q. When you received thisletter, did you reread
10 what you carefully studied earlier in the year?
11 A. | don't remember one way or the other.
12 Q. Didyou discussit with anyone -- did you discuss
13 specifically -- did you specificaly discussthe
14 principles and procedures for responding to matters of
15 faculty conduct with anyone?
16 A. | don't think so.
17 Q. Did you do anything to chart out the steps that
18 according to the Principles and Procedures for
19 Responding to Matters of Faculty Conduct contemplated?
20 A. | didnot.
21 Q. Didyou review whether or not your -- did you
22 notice that there was a separate provision in the
23 procedures that relate to tenure reviews?
24 A. I'msurel would have looked at that carefully in

Page 157
1 most thinking about it wasthisis a good procedure;
2 whoever wrote this had my interests at heart. If
3 anything had athumb on the scale for me, giving me more
4 rights than the subject of an investigation would
5 necessarily receive.
6 Not every subject of an investigation gets to see
7 dl the evidence gathered. Some people might only get
8 to seethe evidence relied on or the evidence cited,
9 something like that. But hereit says |'m going to get
10 all of it.
11 I remember thinking at the time this should be
12 okay. | have afuture here. | will continue to invest
13 inthisjob. People know me, care about me, and want
14 the processto work out for me. That's what | most
15 remember. Although to be sure, that was spring of 2015
16 rather than incidental to the July 16th letter.
17 Q. Whenyou -- if you turn to the next page of
18 Exhibit 6. That isthe letter that you received from
19 Amy Edmondson on July 31, 2015; correct?
20 A. ltis
21 Q. When you received thisletter, did you turn back
22 to the Principles and Procedures for Responding to
23 Matters of Faculty Conduct to evaluate whether or not
24 thisletter complied with those principles and procedures?
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1 A. | don't remember looking back at the P&P. |
2 don't remember even considering the possibility that it
3 wouldn't comply. | presumed that it would comply and
4 was most focused on the substance of the third paragraph
5 of thisletter.
6 Q. Didyou think that the third paragraph of this
7 letter complied with the principles and procedures?
8 A. Ithoughtitdid. Itisjustthat | thought some
9 of the third paragraph, specifically beginning at the
10 words, In addition through to the end of that sentence.
11 | was surprised to see those materials added. | seethe
12 subjects added. | thought it didn't bode well for me
13 that those subjects were listed. | was concerned about
14 the overall direction of the inquiry appeared to be
15 heading based on that sentence specifically.
16 Q. Now, doesthe July 31, 2015 letter contain a
17 summary of the allegations that the FRB was
18 investigating -- charged with investigating?
19 A. I'mnot sure.
20 Q. Wéll, in July 2015 when you received it, did you
21 consider that?
22 A. | wasthinking more about the substance. Do |
23 know what this FRB is going to be about. Do | know what
24 isin-scope? Out-of-scope? Do | know what kinds of

Page 160

1 those subjects might have an objective of finding some
2 set of interactions that would portray me in a negative
3 light.
4 And, furthermore, some goal of making this bigger
5 than the 2014 mediaincidents that | knew would be
6 investigated somehow. | was content to and expecting to
7 face an investigation on those subjects, but was not
8 expecting anything else to be added.
9 Q. Didyou have any worriesthat areview of your

10 interactions with staff and other colleagues would

11 produce negative results?

12 A. Not particularly. | knew that | was different

13 than other people, but | thought | was basically

14 different in good ways. And if not good, than neutral.

15 So | thought | would be fine.

16 Q. TheFRB produced areport in 2015 that is marked

17 as Exhibit 6; correct?

18 A. Yes, | have got that here.

19 Q. And part of the work of the FRB in 2015 was

20 conducting a series of interviews; correct?

21 A. | think they did.

22 Q. If youlook at the first paragraph, they say they

23 did, right?

24 A. | seeinthelast sentence where they say they

Page 159

1 questions might be asked of me? Do | know from the
2 outset what evidence | should begin to gather and what
3 reflections should | begin to do.
4 To al of those questions, my answer would have
been yes. | knew what it was about. | thought it was

6 clear enough. And for that | was thankful, frankly.

7 Q. Isitfair to say that when -- at the outset of a

8 procedure like this, it would have made sense to review

9 the principles and procedures to see what the rules of
10 the road were going to be going forward?
11 A. Itseemsvery logicd sitting here today. |
12 don't think that | specifically did it. And had | done
13 it, | don't know that it would have changed my thinking
14 asto thisletter and this process at thistime.
15 Q. Yousaid that you had concerns based on the -- |
16 think you said the third sentence of the third paragraph.
17 The sentence, in any event that reads, In addition,
18 concerns have been raised.
19 Did | recall that testimony correctly?
20 A. Yes
21 Q. Why did you have -- did you have -- did you have
22 worries about your interactions with staff and other
23 colleagues at the school ?
24 A. | was concerned that an FRB that was asking about

(&)1
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1 conducted a series of interviews, yes.
2 Q. Over the summer and early fall it says, The FRB
3 reviewed documents and other material including
4 Professor Edelman'’s statement to the FRB and his
5 personal statement submitted in conjunction with his
6 promotion package and conducted a series of interviews
7 to evauate these incidents.
8 Did | get that right?
9 A. That'swhat it says.
10 Q. Now, the 2015 FRB report does not include the
11 identities of the individual s that were interviewed by
12 the FRB; correct?
13 . It does not.
14 . It does not provide interview notes; correct?
15 . It does not.
16 . Did you complain about that at all?
17 . | did not.
18 . Did you expect in 2017 when the FRB reconvened
19 that they would take a different approach than they took
20 in 20157
21 A. Generdly, | expected the 2017 FRB to be similar
22 tothe 2015 interview -- the 2015 FRB in terms of the
23 methods used, the kinds of information provided at the
24 outset and the kinds of information provided as exhibits

o>r0 >0 >
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1 or attachments to the report.
2 Q. Soyoudidn't expect in 2017 that the FRB would
3 include -- would identify the names of the individuals
4 interviewed or provide interview -- provide notes of
5 thoseinterviews. Isthat right?
6 A. Thatisrealy not true. Because the quotes were
7 so much more central to and maybe pivotal to the 2017
8 report. They were front and center. And they were
9 supporting contentions that didn't otherwise have any
10 support in the report.
11 Versus in the 2015 report, honestly, the
12 interviews didn't seem to be nearly as important.
13 Overdl the FRB seemed to be drawing conclusions based
14 on written records, many of which they attached, and
15 others of which | wasto providein my reply.
16 The bottom line being that | had the evidence |
17 needed to oppose the 2015 report based on the nature of
18 what was alleged and what was provided and | didn't feel
19 that that occurred in 2017.
20 Q. My question was alittle different than that. My
21 question was going into the 2017 process.
22 Did you expect that the FRB would -- the FRB's
23 report would include the identity of the individuals the
24 FRB interviewed?

Page 164
1 Q. Youdon't know whether or not any other FRB
2 subjects received the identity of interviewees or
3 interview notes, correct?
4 A. | don't know.
5 Q. Now, when you received notice -- let me ask you a
6 different question.
7 How did you learn that there was going to be a
8 2017 FRB review?
9 A. Itproceeded in afew steps. In spring of 2017,
10 Paul Healy asked me to write reflections on the 2017
11 FRB. And| did so. | did so without knowing whether an
12 FRB would evaluate them or perhaps someone else would
13 evaluate my reflections on the prior FRB. Whether there
14 would be anew FRB, versus an FRB being composed and,
15 for lack of a satisfactory allegation authorizing them
16 to go forward would immediately dissolve themselves.
17 I really didn't know what was going to happen as
18 of spring of 2017. It was only as of summer of 2017
19 when Amy sent a note indicating that there would be a
20 second FRB that | learned that that was the school's
21 intention.
22 Q. You said that your learning of this proceeded in
23 anumber of steps. Are there any steps other than those
24 two; your conversations with Paul Healy and the letter

Page 163

A. My expectation in both years were that if
interviews were important, the relevant information
necessary to evaluate the interview remarks, including
the speaker, the context, those would be the two most
important pieces of information would be provided.

In 2015, | guess I'd really need to reread the
report to seeif it even quotes from any of those
interviews. Butif it did, | felt like it was a passing
quote or not that important, not that central. Versus
in 2017, not only was it central, it was the entirety of
one of the two subsections of the report in the
framework that you provided before lunch.

Q. What basis did you have to believe going into the
2017 report, that going into the 2017 FRB process, that
you get the identities of witnesses or the interview
notes?

You certainly didn't get them in 2015, do you
agree with that?

MS. OMEARA-COSTELLO: Objection.
20 A. | agreethatin 2015 | didn't get the identity of
21 thewitnesses or the interview notes.
22 Q. Didyou have any information about any other FRB
23 that took place between 2015 and 2017?
24 A. | did not.
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1 that you got from Professor Edmondson?
2 A. Incidental to the conversation with Paul Healy, |
3 believe all of those conversations kind of had shadows
4 where Paul Healy would then say the same thing to Brian
5 Hall, my unit head, who would then come and say the same
6 thing to me, but | would have just heard it from Paul
7 Hedy. Sol think it happened a second timein that
8 shadow way that I've described it to you here.
9 Q. Wasyour conversation with Dean Healy on the
10 phoneor in person?
11 A. I'mnot sure. We might be ableto figure it out
12 from the emails.
13 Q. Didyou make any notes of that?
14 A. I'mnot sure. If | did, | would have done them
15 electronicaly, stored them in the same place, and
16 produced them to you.
17 Q. Wereyou contemplating litigation at Harvard at
18 thetime that you had that conversation with Associate
19 Dean Healy?
20 A. I wasnot.
21 Q. Tell us, asbest you can, what you said and what
22 Dean Hedly said in that conversation?
23 A. | redly don't have a specific recollection. But
24 | can reconstruct for you what have would made sense
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1 And as to what else would happen, | was less
2 sure. But maybe it wasn't that important in the sense
3 that | need to do agood job on it and | would do it to
4 best of my ability, no matter who was going to read it.
5 Q. Didyou expect that the members of the FRB would
6 read it?
7 A. I'mnot sureif | expected that. | certainly
8 knew that was one possibility and | was open to that.
9 Q. Soisitfair to say as of early 2017, your
10 expectations of what an FRB process would be like was
11 based on your experience with the FRB in 2015 and on the
12 principles and procedures document that has been marked?
13 A. | think those were two important sources of
14 influence of my expectations. There might have been
15 some others.
16 Q. What were the others?
17 A. | had expectations grounded in the overall
18 professionalism, decorum, sensitivity for calendar
19 timing, appropriate time at every step. That | had seen
20 in other aspects of the HBS promotion process.
21 Frankly, it is a pretty careful process
22 ordinarily. Run with careful attention to timing. Run
23 strong decorum. Run with care and attention and |
24 expected al of those things to continue.

Page 172

1 Exhibit 95.

2 (Document marked Exhibit No. 95 for

3 identification.)

4 BY MR. MURPHY:

5 Q. Do you recognize what has been marked as

6 Exhibit 95?

7 A. ldo.

8 Q. Whatisit?

9 A. Thiswas my correspondence with Kathleen McGinn
10 in November of 2017 on the subject of FRB.
11 Q. If wego back to the first page on the screen
12 that is 12477 at the bottom. Do you see that?
13 A. Yes
14 Q. Professor McGinn wrote to you on November 6th at
15 4:13 p.m., the subject istwo unrelated issues.
16 She says, Hi Ben, issue number one, paid work for
17 Microsoft. Do you mind telling me the years you had any
18 paid work with Microsoft, pointing me to the pubs
19 disclosing your work with Microsoft. 'Y ou responded to
20 the FRB that your last payment from Microsoft was
21 October '15 and during the period that you were being
22 paid, your related pubs had exceptional disclosures. It
23 would be helpful for me to be able to discuss dates and
24 pubsif you are comfortable with that information being

Page 171

Q. In 2015 the FRB report that was done was
submitted to the standing committee; isthat correct?

A. That's my understanding, yes.

Q. Did you complain when that happened?

A. | did not.

Q. At thetime had you read the FRB principles and
procedures?

A. | had, although maybe not so recently.

Q. Based on -- isit fair to say that the only
expectation that you had about whether the standing
committee would get an FRB report was based on your
experience in 2015?

A. No, | wouldn't agree with that.

Q. Why not?

15 A. First and foremost, my expectation was based on
16 what the P& P said about it. My experience,

17 notwithstanding, if the rules say something -- you can
18 park in ahandicap spot and not get aticket, but you

19 shouldn't expect that you won't ever get aticket when
20 you park in a handicap spot.

21 | read therules. If therules say it, then that

22 iswhat is supposed to be done regardless of what might
23 have been done once before.

24 MR. MURPHY: Let's mark this as the next
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1 shared in the big room.
2 Then there is arequest below that.
3 Do you have a copy of the FRB's principles and
4 procedures? They arereferred to in their letter to
5 you. | think thisistheir July 6, 2017 letter to you,
6 but it is not dated.
7 Did | read that correctly?
8 MS. OMEARA-COSTELLO: Objection.
9 A. That'swhat it says.
10 Q. You responded above; correct?
11  A. I did.
12 Q. Therewasalong and detailed discussion about
13 your work from Microsoft?
14 A. | seethat.
15 Q. Thenthere are a series of asterisks on the top
16 of page 12477; correct?
17 A. | seethat.
18 Q. Yougoontosay, | don't think | have the
19 principles and procedures document. Hereisthe FRB's
20 July 6, 2017, letter to me. | seethe referenceto an
21 attachment of principles and procedures documents. That
22 letter and attachment was sent to me via
23 Filetransfer.HBS.edu, which keeps materials only for a
24 limited period of time. And now I'm only ableto see
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1 thefiles and files names not FRB_28April2015 final PDF
2 --I'msorry | missed aline-- now I'm only able to see
3 thefile names, not download or redownload the actual
4 files. Nonetheless, | can seethat | was sent afile
5 called FRB_ 28April2015 final PDF. | do not know
6 whether | read it at the time but | didn't keep a copy.
7 Did | did read that correctly?
8 A. That'swhat it says.
9 Q. It'sfair to say that as of November 6, 2017, you
10 did not know whether you had an even read the FRB
11 principlesin 2017 when they were sent to you by Dean
12 Healy; correct?
13 A. | didn't know whether | had read the copy that
14 was sent to me by Dean Healy, in any event, in July
15 of 2017. | knew | had read it previously in March 2017.
16 | didn't know that those two documents were necessarily
17 the same. Not knowing what the July oneis, you
18 couldn't know if it was the same as the March one.
19 Q. Isityour testimony that you did not -- did you
20 open the 2015 attachment from FileTransfer, the secured
21 FileTransfer?
22 MS. OMEARA-COSTELLO: Objection.
23 A. I don't know if | opened it from FileTransfer in
24 2015.
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1 November 7, 2017 -- through November 7, 2017, you didn't
2 look at it; correct?
3 MS. OMEARA-COSTELLO: Objection.
4 A. That'smy recollection. | don't specifically
5 recall looking at it.
6 Q. Doyou generaly recall looking at it?
7 A. | remember quite clearly discussing with Brian
8 and Kathleen some of the issues for which | later
9 realized the P& P would have given us clarity. But |
10 don't remember looking the P& P, nor do | remember
11 discussing that the P& P would inform our understanding
12 of those issues.
13 My best recollection isthat | didn't look at it
14 in that period.
15 Q. Could you explain how atrained lawyer could go
16 from July of 2015 through an FRB proceeding, all the way
17 through November 7, 2017, without -- through another --
18 through a continuation of the FRB proceeding without
19 looking at the governing document?
20 MS. OMEARA-COSTELLO: Objection.
21 A. Bytheend, | was uncomfortable that | didn't
22 haveit. | knew that there was something amidst. |
23 knew that thisfile that | mentioned should have been
24 ableto be gotten from myHBS in the policy section. It
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1 Q. Youcertainly didn't keep it, because you are
2 telling Professor McGinn that you didn't keep it, right?
3 A. lamtelling her that | can't findit, so |
4 conclude that | didn't keep it and that's my best
5 recollection and what | have been able to figure out in
6 looking into it subsequently, yes.
7 Q. Between the timethat you were notified that you
8 were subject of aFRB proceeding by Dean Healy in 2015,
9 and November 7, 2017, isit fair to you say that you did
10 not look at the faculty principles and procedures?
11 A. I'mnot sure.
12 Q. Doyou have any basisto suggest that you did?
13 A. I don'tthink | have any writing that indicates
14 that | did.
15 Q. Do you have any memory that says that you did?
16 A. Themain memory that | have when | did look that
17 documentsin spring of 2015, | was more than comfortable
18 withit. Indeed | was pleased with it. On that basis,
19 | didn't see aneed to look at it more often.
20 Q. Soadll during the 2015 FRB proceeding you didn't
21 look at it; correct?
22 A. I don't think | looked at it during the 2015
23 proceeding.
24 Q. All during the 2017, proceeding up through
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1 wasn't there. Which was the reason, of course, which |
hadn't kept a copy in thefirst instance. | hadn't kept
acopy, because | knew exactly whereit should be, only
Jean Cunningham hadn't put it there, and thus | couldn't
get it in the place where | thought it should be when |
wanted it.

Q. Soit's Jean Cunningham's fault that you didn't
look the FRB's principles between July 2015 and
November 2017; isthat what you are saying?

A. Not at al.

MS. OMEARA-COSTELLO: Objection.
BY MR. MURPHY::

Q. You are saying if Jean Cunningham had put it in
the right place, you would have looked at it?

A. At some point when | realized that | wanted to
consult it, | looked in the obvious place on myHBS,
where it should have been. And | found that it wasn't
there. Then | looked in my filesthinking, Well, |
might have kept a copy. But | found that | hadn't kept
acopy, which wasn't particularly surprising, because |
had anticipated that | could always get it from the
officia place so there was no need to keep a copy.

At that point | found myself with a small
conundrum, not abig one. | could write to Jean at any
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1 time and ask her for acopy. And | knew that she would

2 provideittomeif | asked for it.

3 Q. Why didn't you do that?

4 A. | didn't think it that was important or that

5 useful to me given the top priority that had been

6 drummed into me so many timesthat | couldn't question

7 the procedure.

8 | was going to fully comply with whatever

9 procedure the FRB instructed or requested. | was going
10 to do what was asked of me. | wasn't going to question
11 it or object toit. So what wasthe best | could hope
12 for. Based on that, it didn't seem important.
13 Q. Wereyou embarrassed to acknowledge to Jean that
14 you hadn't kept a copy of it?
15 A. That was part of it, yes.
16 Q. Why were you embarrassed about it? What made it
17 embarrassing?
18 A. It wasembarrassing because maybe | should have
19 kept acopy. And then to the extent that | was
20 discussing why | didn't keep a copy, it would inevitably
21 turn, as our discussion did a moment ago, into whether
22 sheinturn was remissin not having posted it. |

Page 180
1 the complaint continues.
2 Have you had further time to reflect on who on
3 this-- how you learned that members of the standing
4 committee were irritated by the 2015's report focus on
5 trivial instances of friction between plaintiff and HBS
6 staff?
7 MS. OMEARA-COSTELLO: Objection.
8 A. | thought about this specific basis of that
9 statement in the course of drafting the complaint. |
10 went back to my contemporaneous notes and reread each of
11 them looking for something that would support that. |
12 actually don't recall whether | found anything.
13 Q. Sincethe complaint was filed, have you thought
14 of any further basis for that answer? For that
15 alegation?
16 A. | have spent sometime reading the production in
17 this case, asyou'd would expect. | don't recall
18 reading minutes from the 2015 standing committee, which
19 would be the obvious place to look.
20 The bottom lineis| think | formed that view
21 based on something that some member or members of the
22 standing committee said to me contemporaneously, but |
23 don't think I know who it was who said that to me.
24 Q. Doyou till have Exhibit 45?

23 didn't really feel aneed to have either of those
24 discussions.
Page 179
1 Q. By November 7, 2017, had the FRB completed its
2 report?
3 A. Ithad.

4 Q. Doyouwishin retrospect that you read the FRB

5 principles at any point between June 2015 and

6 November 7, 20177

7 A. | thought about that afew times actualy. |

8 don't wherel comeout onit. Had | read it at the

9 time, it would have been awfully tempting to object to
10 theviolations of procedure that | would definitely have
11 noticed as soon as| started reading it.
12 What then? Where would that have gotten me
13 really? I'm not sure it would have made awhole lot of
14 difference. But | agree with the overall sentiment that
15 aperson operating under a procedure should have a copy
16 of the procedure at all timesand | wish | had.
17 Q. Inyour complaint you say that -- On information
18 and belief, members of the 2015 standing committee were
19 irritated by the 2015 FRB's report focus on trivial
20 instances of friction between you and the HBS staff.
21 Do you recall that?
22 A. | recdl that.
23 Q. Particularly where you were able to demonstrate
24 that you were not meaningfully at fault. That is how
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1 A. | apologize something hasjust come to mind
2 responsive to your prior question.
3 Q. Which prior question?
4 A. Themost recent question who told me.
5 It comes to mind now that || tc!d his
6 interviewer in the 2017 FRB interview that he was a
7 member of the standing committee in 2015 and | know that
8 | discussed my 2015 review and extension with i
9 I =t some point. | don't say it is speculating.
10 Itisand inference. Maybe |} s the person
11 who said it to me. Maybe it was someone else. Maybe
12 some combination of people said it.
13 N is 2 'ogica person, because | know
14 we discussed the subject and | know he was on the
15 standing committee. Otherwise, | don't know who was on
16 the standing committee and therefore can't even narrow
17 down the universe of who it could have been.
18 Q. Didyou take notes of that conversation with
19 Professor Eisenmann?
20 MS. OMEARA-COSTELLO: Objection.
21 A. I don't recall seeing that when | reviewed notes.
22 And my meetings with | NI v ce ordinarily
23 about other subjects; such as, teaching and research
24 where | would most focused on the work at hand rather
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Page 190
1 this quote on its terms pertains to how | might interact
2 with the business community. But in ||| N
3 interview notes, he says, and it's certainly true, that
4 our only interaction was in the context of teaching
5 group for LCA. That was out of context, outside of his
6 realm of knowledge. He knows how | interacted with some
7 peoplein one context, and heisreally speculating
8 about what he thinks | might do in some other context.
9 | would have pointed out the limit of his knowledge and
10 the fact that he is opining outside the scope of his
11 knowledge.
12 Q. I V'5s along-time member of the business
13 community; right?
14 A. | agree with that.
15 Q. Doyou think that that would give him some
16 insight on whether he would be proud to know whether you
17 or senior faculty member interacting with the business
18 community?
19 A. | think some people might be prepared to credit
20 hisview and other people might be prepared to credit my
21 critique.
22 Q. Any othersasyou sit here?
23 A. Thereisat least one, and maybe two, depending
24 on how strict you are about quote matching, that cannot

Page 192
1 perceived me one way and |l rerceived mea
2 different way.
3 | want the reader to reflect on whose evaluations
4 they are prepared to credit. These three people
5 disagree. And whether we do it astwo against one or
6 thefaculty votes get credited over a disagreeing staff
7 vote or the course head gets credited over disagreeing
8 with anyone; by any of those standards, || I vould
9 not be credited and the favorable assessments would be
10 credited.
11 Q. What was|i I ro'<?
12 A. Shewasastaff member supporting the field 3
13 course.
14 Q. Canyou be more specific about what that entails?
15 A. Thefield 3 course was a very unusual course that
16 the MBA students were assigned to start small businesses,
17 and were required as a condition of the course, maybe
18 they wouldn't be able to do it, but required to get one
19 arm'slength customer, not your cousin, not your mom, to
20 buy at least one dollar of something that that small
21 businesscreated. And do al of that within avery
22 modest amount time, like eight weeks.
23 So start a business and get a customer to pay you
24 something. Obviously, the better version of that is get

Page 191

1 befound in any of the interview notes.

2 Go through every line of every interview notein

3 the quotes, just doesn't match. 1'm having trouble

4 today remembering which two don't match. | would

5 certainly pull out the two that don't match and remark,

6 Hey, these aren't in the attached notes. So thereis

7 something wrong with this. Where did it come from?

8 Q. Doyouthink if you saw the notes you could match

9 up the others?
10 A. Notonly canl, | have. | have information about
11 which note matches which notes with the exception of
12 two. | have some moreto say yet.
13 Q. Yes.
14 A. Severa of the quotes come from a staff member
15 named - !'™ not sitting here today able to
16 tell which are the |l cuotes. But in response
17 to the| | cvotes. | would have pointed out that
18 my soleinteractions with ||l wherein thefield
19 3teaching group. And | =
20 were both present in all of those discussions. And so
21 to the extent that || . senior faculty member
22 and course head, and || scnior faculty
23 member and the only female faculty member in the room or
24 the only senior female faculty member in the room,

Page 193
1 abunch of customersto buy a bunch of things. And even
2 better version is, And make a profit doing it.
3 And teams struggled with it. Itisahard task.
4 The school also struggled with it, because
5 administratively it was alot to execute and ||
6 rolewasto help makeit possible.
7 Q. Doyou have any reason why her view should be
8 credited less than afaculty member's view just because
9 sheisastaff member?
10 A. Oh,notatal. | think everyone's view should
11 count. But to the extent that there is a disagreement
12 and you are trying to figure out how you'd address or in
13 any event reconcile different people saying different
14 things, we are al in the same room and all have the
15 samediscussion. At the very least, the fact that some
16 other people saw it differently would be afact that |
17 would have pointed out had | had the full interview
18 notes and other context necessary to do so.
19 Q. Without the notes, you can't identify which of
20 the two belong the | N>
21 A. | can't. Serveusarogandwe will haveit for
22 you promptly.
23 | have more if you want to do everything | can do
24 offhand. | can keep going for alittle while yet.
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Page 194
1 Q. Yes Okay.
2 A. Some of the quotes come from a staff member named
S s el vvho wasin
4 the IT department.
5 | can't tell you sitting here which of those
6 quotes come from her. But | would have remarked on her
7 thin basisto evaluate me. Just that we didn't interact
8 very much. | can remember one meeting in my office on
9 the subject of some improvements to the canvas course
10 administration tool. Improvementsthat | thought were
11 important, she thought they were not that important and
12 | agreed to do it her way. The improvements were never
13 made and the problem that | was concerned about was
14 till aproblem as of the date that | |eft the school.
15 | would have remarked, one, that | didn't
16 interact with her very much. And | didn't think she was
17 agreat person to evaluate on my overall activities.
18 Two, that | stand accused of not agreeing to disagree,
19 but my lead example of agreeing to disagree was
20 shrugging and saying, Okay, have it your way, on this
21 very issue, where she was the school's I T staff member
22 deciding what, if anything, to do about the areawhere |

Page 196
1 something like five ATSC meetings. Maybe one of which
2 hemissed and one of which he had to leave early.
3 And acouple of which weren't really substantive.
4 They were meetings that to me weren't exactly decision
5 meetings; certainly nothing sensitive. Nothing where|
6 had any opinion to offer. Basically not astrong basis
7 tojudge.
8 That | would have remarked that his-- his one
9 examplethat he givesin hisinterview -- again, this
10 was discussed in Gilson's deposition yesterday, is al
11 about recording of MBA classes. Where | had taken a
12 firm position that | wanted my classes recorded, but |
13 had taken that position for a specific reason.
14 My colleague who most struggled with teaching --
15 of al the people | knew, he had the most trouble with
16 that crucia task, so central at HBS. Who | wastrying
17 to mentor at teaching. And | had mentored him. His
18 first successful teaching was co-teaching with me.
19 Well, | was going to be teaching LCA and he would
20 have no more me around to help him plan histeaching. |
21 wanted him to have video recordings of mein my last
22 year teaching that class so that he could watch them

23 said improvement would be useful. 23 before he walked into the room to teach the class.
24 And relatedly, of course, | would remark that she 24 | said that to Brian Hall, my unit head. Who
Page 195 Page 197
1 wasamazingly the only IT staff person interviewed in 1 said, Absolutely, so glad you thought of that before the
2 the course of these 21 interviews. It seems, according 2 classpassed. Right? Imagine having that idea but a
3 to the production that | received, only four staff were 3 month too late. It would be too late to get to the
4 interviewed. And of those four only two said anything 4 recordings and too late to make them.
5 negative. And only, one, one of those two, was from IT. 5 Francis Frei approved it. And then|JjjjJj comes
6 Despite the supposed centrality of my negative 6 and says, | was out of line, because | requested too
7 interactionswith IT staff. That is my weakness and the 7 many recordings, in order to help a colleague, whose
8 basis of thisreport. 8 association at HBS, his promotion, was imperil exactly
9 There sure wouldn't be much in the actua 9 for thisissue that his teaching was bad. Everything

10 evidence and you can see that once you go through the
11 interview notes and look at who was interviewed.

12 Q. Okay. Anymore?

13 A. Yes

14 Q. Okay.

15 A. B \/ho was the chair of the MBA
16 program, offered a negative assessment of mein his

17
18
19
20
21

interview.

I would have remarked on the thinness of our
interactionsin the sense that we really didn't see each
other very much. Compared to a course head, where you
spent dozens of hours. Every week you spend three plus
22 hours for the whole semester, times multiple years.

23 Versusjj | saw in -- | tried to figure it out
24 from the recent production of ATSC scheduling. Itis

10 elsewasgood. And I'm the guy who can help him. And
11 my method of helping him includes class recording

12 advice.

13 I think | would have been able to establish that

14 1 wastotally in theright on that. Not that i

15 would have even seen it differently. Had he know those
16 facts, I'm confident that he would have thought, Oh,

17 that isimportant. And he would have taken it all back.
18 Thereisthe problem with decontextualizing the

19 interview notes. Someone who has something really smart
20 and important to say, doesn't get the opportunity to say
21 so.

22 Q. WhatisATCS?

23 A. Thatisthe Academic Technology Steering

24 Committee. The committee | was asked to serve on as
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Page 198
1 part of my two-year extension. The committee with which
2 ] was maybe the most senior faculty member.
3 Q. Anything else?
4 A. Yes. Likel said, | can do thisall afternoon.
5 . 5 s=nior faculty memberin
6 marketing, offered an interview that was quite positive
7 onthewhole. But maybe the only negative line or one
8 of two negative lines, was pulled out against the weight
9 of the evidence.
10 N s someone | have worked
11 productively with for so many years. Heand | were
12 actually opposing expertsin acase when | wasin
13 college; go figure. Hewas an HBS professor. | wasa
14 college student. But our respective clients engaged us.
15 Weweren't friends. Never saw him socialy. But
16 we did alumni sessions together. He offered what is
17 clearly afavorable assessment of me on the whole. Not
18 saying I'm perfect. But also not saying that I'm flawed
19 in the way that was indicated by the one quote that was
20 pulled out.
21 Q. Doyou know which oneis his?
22 A. | can'tfigureit out from looking at this. But
23 asl say, | haveit. Serveusarogand we will get it
24 toyou to promptly.

Page 200
edit line. | would prefer not to try to find anymore
now. | will, if you ask meto.
MR. MURPHY': Fair enough. And we will serve
an interrogatory now that the offer has been made.
BY MR. MURPHY::

Q. Did you also natice that there were a number of
negative comments that the FRB chose not to include in
the report?

A. | did notice that, yes.

Q. Sowould you agree with the idea that the FRB
exercised judgment about what to include?

A. They made decisions. Whether the decisions were
perfect, reasonable, I'm not sure. But they made
decisions and | guess any decision counts as judgment.

Q. So, for example, if you take alook at what has
been marked as Exhibit 96. Thereison the first page
that is 16625. Thereisadiscussion about LCA and
Katura. Doyou seethat?

A. | did seethat, yes.

Q. Doesthat contain negative information about you?

A. First, | struggled with this, I'm not sure that
it's correct. | went back and tried to figure out what
are these people talking about. To the extent |
remembered it, | had a different recollection.
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Page 199
1 Isthat the wrong answer?
2 Q. I'mnot sureitisgoing to be that popular with
3 the peopleto your right. But you are under oath.
4 A. If | had photographic memory, | would just tell
5 you the answer.
6 Q. | amgoing to show you the notes, but are there
7 any others offhand?
8 A. Now I think | might be done. There might be
9 more, but that's what I'm able to do at thistime.

10 MR. MURPHY: Can we mark as the next, 96.
11 (Document marked Exhibit No. 96 for
12 identification.)

13
14
15
16
17
18
19
20
21
22
23
24

BY MR. MURPHY::

Q. Do you have Exhibit 96 in front of you?

A. | do.

Q. And | will represent to you that it isa
collection of materials from our production that
includes notes.

So are there others that -- do you want to take a
moment to look through, first of al, to see whether you
can you expand on your answers relating to the
individuals that you have identified?

A. Having done this on my own time previougly, |
know how long it takes. That iswith the benefit of

Page 201
But in any event, true or falsg, it is negative.
Q. That was not included in the report?
A. That'strue. | didn't see anything pertaining to
thisin the report.
Q. Onisone.
On the second page 16626. Do you see

observations from | NG

A. Yes.

Q. whoisiillIEEN°

A. The staff member at HBS. | don't know her title.

Q. What was the nature of your interactions with

12 her?

13 A. Shemust have been present in some ATSC meetings,
14 but | don't recall interacting with her specifically.

15 Q. Do you know whether she is amember of the ATSC?
16 A. | don't know.

17 Q. Shesays, about you, Comes across as arrogant.

18 Long emails. Inappropriate. And absorbs meetings.

19 That is a negative comment; correct -- those are

20 negative comments?

21 A. Those are negative comments.

22 Q. Andthey were not included in the FRB report?

23 A. I'mnot sure these were in scope and that they

24 are outside of the 21 interviews. But, yes, they are
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Page 202
1 not included.
2 Q. I will cal that a second one.
3 She a'so says, When Linda and Felix in room more
4 incontrol. WhoisLinda?
5 A. That must be areference to Linda Applegate.
6 Q. Andwhoisshe?
7 A. Senior faculty member who is amember of the
8 ATSC.
9 Q. Youtalked about Jjjjj aready. They are both
10 senior faculty members; correct?
11 A. Yes
12 Q. Doyou agree that the idea of you being morein
13 control when the two of them are in the room supports
14 the notion that with your superiors you have more of a
15 filter?
16 MS. OMEARA-COSTELLO: Objection.
17 A. That report from her might be seen as supporting
18 it. | would want to test it, | suppose. Takingitin
19 the abstract, yes, that iswhat it says.
20 Q. If welook at page 18512. |- \Vho is
21
22 A. Heisthe head of the center for teaching and
23 learning. Heisthe school's expert on how to teach.
24 Q. If youlook down at the seventh bullet point. It

Page 204
1 Il sc=s mein afavorable light, which is consistent
2 with my many interactions with him over a decade.
3 Q. Doyou believe that the FRB would have complied
4 with the principles and proceduresif it had provided
5 dll of these raw notesto you?
6 A. | think that would have been much closer to what
7 the P& P requires asto providing, quote, the evidence
8 gathered. | think they might have need to provide them
9 asan exhibit to the report such that all readers would
10 receive them not just me.
11 But that -- to be fair, that is "should" rather
12 than "must” in the FRB P& P. So you can think about what
13 reasons there might be not to do that.
14 Q. Isthere-- do you think thereis -- there was
15 requirement of, for example, recording these interviews,
16 audio recording these interviews?
17 A. | do not think there was a requirement to audio
18 record the interviews.
19 Q. And | think that the report says, Has a hard time
20 thinking about other perspectives?
21 A. | seethat line.
22 Q. Thatisinthe second set of bullet points --
23 that isthe second bullet point; correct?
24 A. Yes, on Bates 18883.

Page 203

1 says, At times has arough edge to him.

2 Did | read that correctly?

3 A. Yes

4 Q. That isanegative comment, correct?

5 A. I'mnot sure. Takenin context, | would hesitate

6 tointerpret it that way.

7 Q. Isitapositive thing to have arough edge to

8 you?

9 A. Everyone has apersonality. We're not talking
10 about asocia club here. The question iswhether | was
11 --in any event, the question before the FRB was not my
12 personality or whether | had arough edgeto me. I'm
13 not sureit isrelevant one way or the other.
14 Q. Would you agree that whether you have arough
15 edge can be relevant to the question of whether you are
16 respectful to others?
17 A. | agreethat respect for othersisarelevant
18 question and a question the FRB wasinvestigating. And
19 some people might think there is a connection between
20 rough edge and respectful to others.
21 Q. Butyoudon't?
22 A. I'mnot sure. | would need to hear the whole
23 interview in context in order to form an opinion.

24 Looking at the bullets here, my assessment is that ]

Page 205
1 Q. Yes. Soyou agree that |l is the source
2 for that comment?
A. That was my conclusion.
Incidentally, in the course of looking at this, |
now see another quote that | recognize that has been
incorrectly excerpted in amaterial way, that |
certainly would have criticized. If you would like to
do more of those.

Q. I will get therein a moment.

One of the things that || on the next
page 18513 is, Can be disruptive.
Did | read that correctly?

A. | seethat.

Q. Would you agree that that is a negative comment?

A. Inthe abstract it sounds like a negative
comment. Being disruptive could be important in the
right circumstances for the right reasons.

Q. Inthiscontext, do you have any reason to
believeit is a positive comment?

A. | think most people would interpret it asa
negative comment. Although, with context, if | was
22 thinking carefully about the context in which she might
23 have said | was being disruptive, | might be able to
24 convince some readers that actualy it was good

w
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Page 206
1 disruptive rather than bad disruptive based on the
2 situation, what | was trying to achieve, and what |
3 ultimately did achieve.
4 Q. You see, Lacks understanding of an appropriate
5 pathtoagoal.
6 A. | doseethat.
7 Q. Isthat negative?
8 A. | think she presentsit as negative. Her
9 judgment of what an appropriate pathis. Different
10 people might view particular goals and particular paths
11 andin different ways.
12 For example, an IT person creating a tool might
13 have adifferent view of itsimportance versus a person
14 who hasto use the tool in order to do their job every
15 day.
16 Q. I \vas an I T person; correct?
17 A. Shewas, yes.
18 Q. Shesaid, He has ahard time thinking about other
19 perspectives. Can be disruptive. Lacks understanding
20 of an appropriate path to agoal.
21 Correct?
22 A. Yes
23 Q. Those were three things she said?
24  A. Yes

Page 208
1 | would have sought to establish that whatever she was
2 referring to was outside of the time period of the 2017
3 FRB.
4 Q. That issomething that we will seein your answer
5 totheinterrogatory.

6 MS. OMEARA-COSTELLO: Objection.
7 A. Somehow you will.
8 I would also have thought about what other parts

9 of her answer, might either explicitly or implicitly or
10 through continuation be temporally tied to that sentence.
11 She might not repeat in every single sentence, Thisis
12 something that was awhile ago. Thisis something that
13 iscurrently.

14 You really haveto read through it and think

15 about the totality of the interview.

16 Q. You mentioned | b<fore; isthat
17 correct?

18 A. ldid.

19 Q. Thereis--if youlook at thefifth bullet point

20 for him. Tendency to go down rabbit holes that others
21 arenot interested in.

22 A. | seethat.

23 Q. Therabbit holes remark ends up in the report,
24 correct?

Page 207
1 Q. Only one of those three things ended up in the
2 report; correct?
3 MS. OMEARA-COSTELLO: Objection.
4 A. | would really have to cross-check al of them,
5 which is hard as we've discussed.
6 Q. Youdid say that you had another comment to make
7 about one of these bullet points?
8 A. Youcancdl itadiscrepancy.
9 At the top of Bates 18513, il is noted as
10 saying, Can have atendency to threaten to take
11 something to the next level, but he has taken a step
12 back.
13 And that is presented in the FRB report, Bates
14 18838, second block of quotes. First quote, Whereit is
15 presented with aperiod inserted, asif it isafull
16 stopintheoriginal. When, in fact, according to the
17 notes, itisnot. Thereisa clause that goesin
18 exactly the opposite direction saying that | have
19 improved.
20 And that makes you think about what time period
21 thefirst clause of the sentence pertainsto. What
22 period | interacted with[Jilij When did I interact
23 with her? When does this problem pertain to? Cross
24 checking that with the meetings invites and the emails,

Page 209
1 A. Thereisareferenceto rabbit holes on Bates
2 18883. The quoteisnot a perfect match. | think
3 reasonable people could disagree whether the last bullet
4 on 18883 isamatch to the ] auote that you
5 reference.
6 Q. If weturn to the notes of |
7 I hich begin at 20460. There are some

8 comments from | inc'uded in the

9 bullet points that you described earlier; correct?
10 A. I think | described concerns about
11 I rcmarks generally. | don't recall
12 whether | was able to connect specific quotes back to
13 theinterview.
14 Q. Among other things, he says, But he can't see why
15 somethings are just not feasible for the IT group, or
16 are not best for other EC instructors.
17 Isit fair to say that that is a negative
18 comment?
19 A. | doagreethat it is a negative comment.
20 Q. Thatisnotinthereport; correct?
21 A. | agreethat that comment is not in the report.
22 Q. Hegivesarecent example. Thisis one that you
23 talked about earlier; correct?
24 A. That'sright.
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Page 210
1 Q. Andhesays, Thereisan overwhelming demand by
2 faculty to be videotape but I T faces capacity
3 constraints. But BE has a particular view, doesn't
4 understand why all faculty and classes can't be
5 videotaped given technology that's available to support
6 this. Could videotape every class continuously edit
7 later.
8 That's not in the report, correct?
9 A. That'strue.

10 Q. Going down further. The world is black and white
11 toBE.

12 BEisyoul takeit?

13 A. That'smy understanding.

14 Q. Would you say that is a negative comment?

15 A. | disagree with many of these questions.

16 Q. Sure. | assumeyou would.

17 But would you agree that it is -- can we agree

18 seeing black and white is not -- to see the world as

19 black and whiteis not a compliment?

Page 212
1 quote/unquote, older model ideg; | think | saw that in
2 either adraft or the final 2017 report. But not as one
3 of these quotes. If it'sin the report, it is elsewhere.
4 Q. Do you disagree with the substance of this, of
5 what | I h:s said here; isthat
6 correct?
7 A. | disagree with the big parts of it.
8 Q. Inyour view, isit sometimes important to credit
9 the perspective of aperson who interacts with you from
10 their perspective not based on whether that personis
11 right or wrong on the merits of what is under
12 discussion?
13 MS. OMEARA-COSTELLO: Objection.
14 A. Sure.
15 Q. Why?
16 A. Specifically asto peopleinteracting with me, |
17 want people to have a positive interaction with me.
18 I ks, when | know I'm going to interact
19 with him, | feel glad. Which isanicething for him to

20 A. | think heintendsit asacriticism. On some 20 say, and I'd like most people to feel that about me most
21 subjects black and white could offer you some clarity. 21 of thetimeor at least fedl neutral.
22 But heintendsit asacriticism. | think most people 22 Q. If you go to the next page 20461. That isthe
23 would perceive it as acriticism. 23 interview notes from |l correct?
24 Q. Unableto restrain himself. 24 A. Yes.
Page 211 Page 213
1 Isthat in the report? 1 Q. I s:sthat you come across as
2 A. I seeitintheinterview notes. | don't recall 2 lawyerly, blunt, and almost disrespectful.
3 seeing that in the report. 3 Would you agree that that is a negative?
4 Q. That isanegative comment, right? 4 A. Present company included, | don't think all
5 A. | agreethat that is a negative comment. 5 lawyersare blunt. | don't think thereis anything
6 Q. Comesfrom agood place, but no sense of what is 6 wrong with being lawyerly. Being direct. Making a
7 appropriate. 7 meeting take four minutes instead of 40; some people
8 Isthat a negative comment? 8 praise such things.
9 A. | agreethat is a negative comment. 9 Being, quote/unquote, almost disrespectful, but
10 Q. Isunableto seethe other side's point of view 10 not actually disrespectful, apparently, so he says. I'm

11 contrary to HBS where the case method is based on
12 finding common ground; trying to understand the

13 perspective of those who disagree with you.

14 Isthat in the report?

15 A. Again, | vigorously disagree with the

16 characterization, but | agreethat it isnot in the

17 report.

18 Q. Concern that your approach harkens back to the
19 older model of faculty staff interaction. | am smarter
20 thanyou are. You areinferior. Has no sense that BE
21 canand will change. Risk of creating bad environment.
22 Fostering heightened fear of failure.

23 Isthat in the report?

24 A. | don't see any of that -- maybe some of that,

11 not quite sure. |I'd want to learn more. | always felt
12 | had awarm and cordial relationship with |
13 whoisbasically my boss. | liked him alot. | hope he
14 liked me.

15 Q. Bluntisthat anegative comment?

16 A. I oncewent out on |l boat and he

17 amost beached hisboat. That iswhen you get your boat
18 stuck on the sand and you can't move it until high tide.
19 And | told him, |JJij we have got to move this
20 boat right now, thetide is going out. There was no

21 time for pleasantries; JJjjj you ook so handsomein
22 those sunglasses.

23 Wejust had to move the boat before the tide went
24 out. Sowas| blunt? Yes. Did | save hisboat from
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Page 214
1 being stuck there for six hours? Guilty.
2 Q. Downto thefourth point. You may rebuke staff
3 who disagree with you, but in your mind you are working
4 to help other staff who are victimized by having to do
5 the extrawork.
6 Isthat a negative comment?
7 A. | don't think so, no.
8 Q. Isrebuking staff something that is a positive
9 thing?
10 A. | hopethat no one ever felt that | was out of
11 linein the way that | spoke to or with them and | want
12 people to have positive experiences when they interact
13 with me.
14 I know the specific circumstances that |JJjij was
15 talking about. | remember it vividly, because, as |
16 say, it isthat famous one where | specifically within
17 the time of the 2017 report decided to walk away and let
18 the staff do what they wanted despite my grave concerns.
19 | don't think | rebuked anyone in that context. |
20 forcefully stated the reason why | recommended that they
21 improve the software in a particular way. How that
22 would savetime for low status members of our community.
23 How it would improve teaching and learning.
24 | stand by all of that. The solution |

11  A. | agreewith that.

12 Q. And neither isthisbullet point about arguing

13 people to death?

14 A. Thatistrue.

15 Q. Atpage20465. Intheinterview of |

16 I she asks. |sheaTed Kaczynski or aJohn
17 Nash?

18 Do you agree that that is a negative comment? At
19 least one of those people is a hegative comment?

20 A. I'mnot afan of Ted Kaczynski. There'squite an
21 interesting podcast last week about the people who are

22

23 intelligence. If you put aside the violence, which is

24

principled but needs to learn to respect others

principle points of view. Y ou can't argue them to

death, but sometimes have to agree to disagree.
Isthat a positive or negative comment?

A. | think there are both elements of positive and

negative ideas within that quote.

Q. | should have asked you earlier about the
information from | 2bout blunt and
disrespectful and rebuking staff is not in the FRB
report. Do you agree with that?

-- Ted Kaczynski had some ideas about artificial

obviously totally unacceptable, hiswritings are

Page 216

Page 215
1 envisioned was so simple, | wish they had doneit. But |
2 wasn't scolding anyone. | wasn't rebuking anyone. |
3 was offering atechnical solution to atechnical problem
4 and speaking with technical professionals, whose job it
5 wasto make this offer as good asit possibly could be.
6 I hope no one was offended. | meant it in the
7 very best way possible. And if | ever had that job and
8 someone came to me with an idea that was that good, |
9 hope | would have the ability to listen to it and to do
10 what was suggested.
11 Q. Butit'sfair to say that || I thought
12 that you had rebuked the staff?
13 A. No. Heusestheword "may". Heisimagining.
14 Sometimes people imagine the worst version of me. The
15 very disrespectful version that they think is out there.
16 This has happened more than once.
17 Someone says, Show methe email. | show them the
18 email. They say, That'sit? You didn't scold them.
19 You weren't out of line at all, because the actual email
20 isjust fine. | didn't rebuke anyone.
21 My position would be, no, | didn't. [JJjjij was
22 speculating about what he thought might have happened,
23 but the actual record is otherwise.
24 Q. Let'sgotothe next page. He says, You are

1 interesting to read. | think lots of people could learn

2 from reading some of hiswritings.

3
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Q. The FRB report didn't mention Ted Kaczynski;

right?
A. It did not.
Q. Or John Nash?
A. Itdid not.

Q. If you go to page 20481. That istheinterview

of I . \ho we talked about earlier?
A. I'mthere, yes.
Q. And you took issue with his comment that is

recited in the report: | would not be proud to know
that he was senior faculty member interacting with the

business community.
Correct?
A. Yes.

Q. Headso said, | have my doubts about his ability

to resolve his behavioral issues.
Did | read that correctly?
A. Yes.
Q. That's not in the report, correct?
A. It'snot in the report.
Q. That's negative, wouldn't you say?

A. Itisnegative, although totally contrary to what

Page 217
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1 I s:ic. Every meeting that | wasin with
2 B - ot just in the meeting,
3 but running the meeting and leading the meeting. So |
4 think | would have been ableto call that into some
5 question in that way.
6 Q. Canwe agreethat the FRB did not include in its
7 report a number of negative comments that it heard
8 during the course of itsinterviews?
9 A. | agreewith that.
10 MR. MURPHY: Can you mark this as the next
11 exhibit.
12 (Document marked Exhibit No. 97 for
13 identification.)
14 BY MR. MURPHY:
15 Q. I'mshowing you what been marked as Exhibit 97.
16 Do you seethisis aseries of emails between you
17 and Paul Healy in January of 20177
18 A. Yes
19 Q. On page 14307 there is abunch emails about
20 scheduling; correct?
21 A. | seethat.
22 Q. Andinthe January 24, 2017, 2:15 email near the
23 top right, in the middle of the first page, page 14306.
24 Paul writesto you, Ben, sorry again for the lateness on

Page 220
1 going to the FRB?
2 MS. OMEARA-COSTELLO: Objection.
3 A. I must have known that the submission was going
4 tothe FRB. What they would do with it, whether afull
5 FRB proceeding would be open, I'm not sure.
6 Q. Do youremember when before -- having seen that
7 document, do you remember when before January 21, 2017,
8 you knew that the FRB would be participating in your
9 tenure casein 20177
10 A. Itseemslikedll of this pertainsto a meeting
11 that was supposed to happen on January 24th. I'm not
12 sure. Sometime around then, January 12th to
13 January 24th, Paul and | met either rescheduled in
14 person or we just switched to telephone having had some
15 problem connecting in person. And he would have given
16 me the instruction to prepare areflection, apparently,
17 by telling me that it would be delivered to the FRB.
18 The discussion would have gone from there.
19 Q. Inyour complaint in this case you say that the
20 FRB contrary to the procedures, expanded the scope of
21 itsreview to include your outside activities.
22 Isthat fair?
23 A. | think that's what the complaint says, yes.
24 Q. If youtake alook at Exhibit 45. Takealook in

Page 219
my part. | also checked with Rae and she thinks we
should make the deadline for handing in materials March
15th for everything. So that should give you even more
time. She also liked your idea of listing some people
the FRB could talk to, so | will formalize that in the
letter.

And then you responded, No trouble at all on
scheduling. It must be fate. | imagine you miss one
meeting every few years, about the same asme. Funny
that we did that as to these two meetings.

| appreciate the schedule you proposed. More
timeisuseful so | can reflect on my first draft and
consult thoroughly with others -- plus stay focused on
teaching at the start of the term.

| did read that correctly?

A. Yes.

Q. Soisit fair to say that based on the
January 24th email from Paul Healy to you in the middle
of the page, that you knew as of January 24, 2017, that
the FRB was going to be doing some interviews in
connection with your tenure review?

A. | think | must have.

Q. So when you prepared your first submission to the
FRB about that reflection submission, you knew that was
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particular at page 13 of the exhibit, which is 18891.
Isthat a document that you submitted to the FRB on
March 15, 2017?

A. That'swhat it says.

Q. Do you have any doubt that that iswhat it is?

A. | don't have any doubt.

Q. Did anyonetell you what to include in this set
of reflections or was that your choice?

A. | think it was my choice. | circulated to unit
colleagues, who I'm sure had ideas of how it could be
improved. Theideas could have included additions or
removals. | had al kinds of interim versions that |
included in my production and so we could try to figure
it out from there.

Q. Were you comfortable with the submission that you
made?

A. | was comfortable with the submission that |
made.

Q. It wasn't submitted by you over your objection?

A. It was not over my objection.

Q. If youlook at the page -- at the bottom of page
14, that is 18892.

Thereis asection that is titled, Choice of
outside projects, methods and style.
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1 Correct?
2 A. | seethat.
3 Q. Itstartsby saying, Well, before the FRB's
4 report, | had already begun to read things certain of my
5 outside activities.
6 Did | read that correctly?
7 A. Yes
8 Q. If you continueto look at that paragraph and the
9 following paragraph, you were the one who raised the
10 question of your outside activities to the FRB in the
11 very first submission to them in 2017. Correct?
12 A. I wouldn't put it quite that way.
13 Q. Wdll, thisisthefirst submission to the FRB in
14 2017; correct?
15 A. Yes
16 Q. It'syour submission; correct?
17 A. Yes
18 Q. Itincludes adiscussion by you about your
19 outside activities, correct?
20 A. Yes
21 Q. Isityour testimony that you were surprised when
22 the FRB in 2017 reviewed your outside activities?
23 A. | wasgenuinely surprised when in September of
24 2017, after my interview was complete, | later learned

Page 224
1 aspect of the timing and by what | saw as asignificant
2 expansion at that stage.

3 Q. Youwereinterviewed by the FRB in 2017; correct?
4 A. lwss

5 Q. Didyou make any notes of that interview?

6 A. I don'tthink so.

7 Q. Canyoutell uswhat you recall about it?

8 A. I recal discussing American Airlines. Why |

9 filed that case. What | expected of it.

10 | recall discussing LCA teaching. Discussing,

11 frankly, how much | had come to enjoy LCA teaching. I'm
12 surel told them that it was the best teaching that |

13 had ever done. Both in terms of what the students

14 thought about it and what | thought about it and how

15 grateful | was for having had that opportunity.

16 Beyond that, | don't really recall other specific

17 subjects.

18 Q. How long did the meeting less?

19 A. Morethan 45 minutes, less than 90 minutes.

20 Q. Doyouremember whereit was?

21 A. Itwasin one of the Morgan Hall conference rooms
22 onthe HBS campus.

23 Q. All the members of the FRB were there?

24 A. | don't specifically recall one way or the other.

Page 223
1 after all other interviews were complete, | was asked to
2 substantially expand on my submission to the FRB on
3 subjects for which they had never previously requested
4 any information from me. Yes, | was surprised by that.
5 Q. Those subjects related to your outside
6 activities; correct?
7 A. That'strue.
8 Q. Those outside activities were a subject that you
9 raised in your very first submission. Can we agree on
10 that?
11 A. | discussed them. Whether | raised them -- |
12 reported what | was doing differently in that regard.
13 Q. Wasit reasonable for you to expect, given your
14 submissions, inclusion of your outside activities that

15 the FRB wouldn't examine your outside activities?
16 MS. OMEARA-COSTELLO: Objection.
17 A. 1 would not have been surprised by discussion of

18 my outside activities at some earlier stage in the

19 process.

20 What | was surprised by was the, in my view, the
21 quitelate and untimely addition of that subject. Asl
22 say, in the beginning of September with four business
23 daysfor metoreply. That level of lateness, after my
24 interview, post Labor Day, | was surprised by that

Page 225
1 Q. Was Jean Cunningham also there?
2 A. | don't know.
3 Q. Isthere any particular reason you didn't take
4 any notes of this?
5 A. | guessthe person speaking, my focus was on my
6 ora answers rather than -- no one was giving me any
7 information. | was there to give information to the
8 FRB, but not to receive any information so there
9 wouldn't have been a need for me to take notes.
10 Maybe to memorialize what | had said, but |
11 should know what 1'd say on these fundamental subjects.
12 Q. Doyou recal whether the FRB asked you about the
13 American Airlines case or about -- or whether you told
14 them about it for the first time?
15 I'm sorry, that was a bad question.
16 Do you recall whether the FRB asked you about the
17 American Airlines case or whether you brought that
18 subject up?
19 A. I'mnot sure.
20 Q. Youcantakealook at the FRB report, which is
21 Exhibit 45.
22 Thereis a section at the bottom that reflects
23 your statements to the FRB. Do you see that? Page
24 18887, page 9.
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1 A. | seethe paragraph that begins, Professional
2 Edelman described.
3 Q. Thenthereisanother paragraph that follows,
4 Professor Edelman also noted that.
5 Correct?
6 A. |seethat, yes.
7 Q. Could you take amoment and look at those two
8 paragraphs. And my question is: Do you think thereis
9 anything incorrect about what the FRB wrote down about
10 what you said?
11 A. Thereisone sentence that | think I'd have to
12 say | disagree with.
13 The statement that risk to reputation did not
14 factor into his decision-making during the interview he
15 acknowledged that there could be PR risk to Harvard.
16 I'm not sure what they are referring to. 1'm not
17 surethat the prior sentences of that paragraph support
18 this sentence, if they are intended to -- maybe not are
19 intended to.
20 But overall | found that all muddied and | didn't
21 intend to say anything like that in my interview.
22 Q. Thelast sentence of the paragraph isin quotes.
23 It says, | can't sit on my hands when | know about
24 something like this.

Page 228

1 Q. Correct.

2 So that was your response to those -- to that

3 paragraph about American Airlines; correct?

4 A. Yes

5 Q. Otherwise, you also took issue with the FRB's

6 citation to awebsite called, Boarding Area; correct?

7 That isfootnote 3.

8 A. | took issue with the citation in footnote 3,

9 yes.
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

MS. OMEARA-COSTELLO: What page?
MR. MURPHY: Now we're back on 18888.
BY MR. MURPHY::

Q. You did that because the citation was from 2015;
correct?

A. | did that, because the citation did not support
the proposition for which it was cited. The sentenceis
the American Airlines case already has been connected
back to the school and to Harvard University.

And the citation offered no such thing. The
citation was just wrong.

Q. The citation was to an administrative proceeding
that connected you to Harvard University; correct?

MS. OMEARA-COSTELLO: Objection.

A. | agree that the citation wasto an

Page 227
Did | read that correctly?
Yes.
Did you read that to the FRB?
I think | did.
Y ou had an opportunity to respond to this report;
6 correct?
7 A, ldid.
8 Q. You did respond to the information about American
9 Airlines; correct?
10 A. | responded to someof it. | think | responded
11 tothisclaim herethat |, quote/unquote, acknowledged a
12 PRrisk to Harvard. And explained why | thought both
13 that it wasn't true and also that | didn't think that |
14 had so acknowledged.
15 Q. Soif youturnto page 18916. Right after the --
16 first of al, isthat part of your reply to the faculty
17 board FRB questions --
18 A. Yes.
19 Q. -- dated October 5, 201772
20 If you take alook at thefirst full paragraph
21 after the numbered paragraphs. About halfway through --
22 actually the whole paragraph is your response to that
23 reputational risk paragraph, correct?
24 A. And the next paragraph, too.

1
2 A
3 Q
4 A.
5 Q.

Page 229
1 administrative proceeding that mentioned me, Harvard
2 University and, of course, the underlying substance of
3 what the proceeding was about.
4 Q. And the Sichuan Garden matter?
5 A. Itdid.
6 Q. Ultimately the person who made that post took it
7 down at your request; correct?
8 A. Hedid. | wroteto him and told him my view
9 about it and he immediately and apologetically took it
10 down.
11 Q. Thebasic chronology that is set forth in the
12 American Airlines section of the 2017 report, do you
13 agree that that's correct?

14 MS. OMEARA-COSTELLO: Isthat pages --
15 MR. MURPHY: That'sagood question. It
16 beginson page 7. The second example relatesto aclass

17
18
19
20
21
22
23
24

action.
MS. OMEARA-COSTELLO: Thank you.

A. | think the FRB got some important aspects of the
chronology totally wrong.

Q. Please explain?

A. On page 10, for example, the FRB says, They are
continued that | can be, quote, Quick to act on my
perceptions of wrongdoings by others.
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1 A. That might it be exactly.
2 Q. Howeveritis, itiscorrectly setout in the 2017
3 FRB report?
4 A. | think so, yes.
5 Q. That Harvard Business School professor was
6 Professor Bazerman; correct?
7 A. That'sright.
8 Q. Did anyone besides you and Professor Bazerman
9 know before you filed this suit that you were planning
to do that?

A. Yes.

Q. Let meask adifferent question. Did anyone at
Harvard Business School, besides you and Professor
Bazerman, know in advance that you were planning to do
that?

A. | think some people did.

Q. Who knew?

A. Thisall came up because Professor Bazerman
mentioned it to me at NOM morning coffee. A bit of a
ritual in our academic unit. At acertaintimein the
morning, people come out, drink coffee, eat fruit, enjoy
each other's company.

Those weren't al that well-attended in the
summers especially, but doctoral students attended. 1'm

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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A. | kind of remember that. | can't remember the
names of the students, but they were economics Ph.D. or
business economics students associated with our group.

Q. Did you talk to any other professors at HBS
before you filed this suit?

A. | don't recal it. | probably wouldn't have been
keeping it secret. It wasn't a secret, consistent with
the client'sinterest, which it would have been. |
would have been happy to talk about it with anyone.
Plus | would have been excited to talk about it. |
don't specifically recall who | talked to.

Q. If you take alook page 6714. Do you see that
thisis an email to you -- from you to Professors
Malhotra, Hall, and McGinn, and Bazerman?

A. Yes.

Q. If you go to thelast paragraph -- last full
paragraph. It says, For example, | spoke with several
affected passengers who said they work on or consult or
otherwise are affiliated with companies who dislike
class action lawsuits, so even though they believe the
case has merit and they know they were overcharged in
principle want to support the effort, they are not
willing to take public positions on this issue.

Did | read that correctly?
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1 sure other people were there. It would be unusual for
2 Max and me to be chatting alone. The two of us, though,
3 extraverts maybe, we wouldn't stand there and chat. It
4 would take some more people to have quorum at coffee.
5 So there would have been other people there at
6 the moment where Max said, Y ou know, | was charged for
7 these bags that probably shouldn't have been charged
8 for. And| said, Hey, I've been considering class
9 action litigation about that; let's work it up.
10 And the doctoral students would have been very
11 curious. Our students were excellent; highly
12 inquisitive, always interested in things outside of the
13 norm. And apending class action or an ideafor a class
14 action, would have been of great interest and doctoral
15 students would have wanted to talk about the economic
16 model. How do the lawyers get paid? Who decides? What
17 doesit mean to even have aclass action?
18 Students from other countries would be curious.
19 And I'm sure an extended discussion and alittle bit of
20 civil procedure would have even been taught to these
21 economics Ph.D. doctoral students.
22 Q. Isthat something that you remember or is that
23 something that you are supposing happened based on the
24 ordinary course of events?

Page 237

A. Yes.

Q. All that'sto say, Max ended up being the only
person who iswilling to step forward and speak up for
the unwary.

Did | read that correctly?

A. Yes.

Q. Bad timing relative to my review, perhaps, but |
have been unwilling to let strategic considerations like
9 that stand in the way of doing what'sright. There are

10 aso some attorney ethics principles broadly on point.

11 Can you explain to us what you meant by those
12 last two sentences?

13 A. Between 2015 and 2017, there was an obvious
14 question of what my activities should be. Should |

15 crawl into ahole and not come out, so that no one had
16 any negative interactions with me for sure, because no
17 one had any interactions with me?

18 | chose not to do that. | wanted to live my life

19 to thefullest and to do the things that gave me joy and
20 professional satisfaction. And give the school a

21 redlistic sense of what | would probably belikein the
22 coming yearsif they decided to keep me around.

23 That isthe way | approached it. It certainly

24 wasn't the only approach. Frankly, I'm not sure what my
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1 unit recommended. Brian Hall was always of the crawl
2 into ahole and don't come out for awhile, which wasn't
3 what | wanted to do. | kept my own counsel on that.
4 So part of what | was trying to convey in the
5 first of those two sentencesis I've been unwilling to
6 turn down opportunities that make sense to me just
7 because I'm under review. If it's something that | want
8 to do, and it's permitted, then | want to do it.
9 With the benefit of hindsight, of course, it's
10 perfectly clear, | could have written to Jeanne or to
11 the dean's office at HBS, told them what was coming. |
12 think I could have convinced them that there was no
13 reputational risk to the school. No material
14 reputational risk and, indeed, reputational benefit.
15 | think they would have been open to reasoning
16 had I just asked them. But | was thinking primarily
17 about the instance in which | had been told many years
18 earlier that | didn't need to ask. Wanted to save my
19 requests to Jean Cunningham for the things that were
20 within the scope of her assigned responsibilities. She
21 seemed to have plenty of responsihilities, piling on one
22 more strange thing, each email in her inbox has a
23 certain kind of cost. Itishalf an hour later she can
24 go home to her family that night.

Page 240
1 that moment, because they had been case subject. If
2 anything, my very favorite teaching cases that were sent
3 out in my packet were teaching cases about a particul ar
4 aspect of American Airlines.
5 On the other hand, that was really a different
6 corporate personality prior to a bankruptcy and a
7 hostile takeover. The people who were running American
8 Airlines as of summer of 2017 were not the same people
9 who had been running it in the era of the cases that |
10 had written, or the many remarkable cases that HBS
11 faculty had written over the decades. Cases with which
12 | was quite familiar. Because, one, | had read them
13 dl. Some of them were on microfilm and | had to get
14 them in away that you get materials on microfilm.
15 Ansalso | had organized avisit by the great Bob
16 Crandall, the CEO of American Airlinesin the 1980's.
17 Who used to live in Marblehead and came into campus and
18 spent the day with HBS faculty and staff. | did quitea
19 hit of preparation to host him. And in the course of
20 that preparation needed to familiarize myself with all
21 aspects of the school's historic relationship with
22 American Airlines.
23 What | learned, though, from all of that, was
24 that the new American Airlines, which wasreally the US

Page 239
1 | ask her about the things that I'm supposed to
2 ask her, according to the rules. And the things that |
3 don't need to ask her according to therules, | don't
4 ask her.
5 Q. Didyou consider asking her in thisinstance?
A. | don't think I considered it.
Q. Did you consider asking the dean?
A. | don't remember considering it.

9 Q. When the suit garnered publicly, did you consider
10 saying anything to the dean yourself rather than through
11 Professor Bazerman?

12 A. Wediscussed whether | should say something to
13 the dean, to Paul Healy, or Jeanne -- or to any

14 combination of those or perhaps others. Whether |

15 should do that. Whether Max should do it. Whether
16 Brian Hall or someone else should do it.

17 And the guidance of the people that you seein

18 thisthread was that Max should do exactly what he went
19 onto do and that | should do nothing and so that's what
20 | did.

21 Q. Didyou take any steps to investigate whether

22 Harvard Business School had any kind of relationship
23 with American Airlines before you filed this?

24 A. | knew quite a bit about American Airlines at

0 N O
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1 Airways management team, that had, as | said, hostilely
2 taken over American Airlines, was not cut from the same
3 cloth asthe old American Airlines management team.
4 Soon all the people that | knew who had worked
5 there, they all left. | knew of no way in which they
6 had any connection to HBS, whatsoever. | knew of no
7 case writing support. No buddies who worked there. |
8 think I had just no evidence of any connection between
9 the school and American Airlines.
10 | didn't inquire through executive education, for
11 example, to ask have they paid usto send any of their
12 executivesto be educated in our programs. But in terms
13 of the mgjor substantive ways that companies partner
14 with the schools like in supporting case writing, | was
15 confident that they were not.
16 Q. Didyou makeany inquiries at all to check on
17 what American Airlines's current relationship with
18 Harvard Business School might be?
19 A. | felt| had someinformation about that from my
20 contact from case writing, who was mid to senior
21 executive at the company and had been kind of forced out
22 as part of the hostile takeover.
23 Q. When wasyour last case about American Airlines
24 written?
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1 where he retroactively waived it.
2 Q. You later participated in another class action
3 lawsuit against American Airlines called Clear, correct?
4 A. Yes.
5 Q. What wasyour rolein that lawsuit?
A. | thought of the case and referred it to
co-counsel who did the day-to-day work on it.
Q. For your work on that case you receiveo-
9 isthat correct?
10 A. That soundsright.
11 MR. MURPHY: Exhibit 99, please.
12 (Document marked Exhibit No. 99 for
13 identification.)
14 BY MR. MURPHY:
15 Q. Showing what you what's been marked as
16 Exhibit 99. Did you -- do you know what thisis?
17 A. | have seen this previously, yes.
18 Q. It'sanarticlethat appeared in the Wall Street
19 Journal on July 14, 2017?

0 N O

Page 248
1 fourth sentences as supporting the topic sentence. But
2 the sentence about me does not, by its terms, support
3 thetopic sentence.
4 The topic sentence says, The companies are
5 funding academic research.
6 The second sentence about me says, Microsoft paid
7 meto do something. And also, by the way, | wrote some
8 papersthat said something.
9 But unlike sentences three and four, sentence
10 two, doesn't say that Microsoft paid me to write the
11 papers. And it doesn't say that, because, of course, it
12 wouldn't betrue. And the Wall Street Journal, a good
13 newspaper, doesn't routinely write things that aren't
14 true.
15
16
17
18
19

But somehow people who read thisin a hurry,
perhaps including the FRB and some members of the
appoi ntments committee, kind of skipped over all of
that, and took this to say something quite different
than what it actually says.

20 A. Yes. 20 Q. Didyou do anything in response to your concerns
21 Q. And it mentionsyou; correct? 21 when you saw this?
22 A. Yes. 22 A. ldidnot. I considered writing to the
23 Q. Itismostly an article about Google; correct? 23 journalist, who | know, Jack Nicas -- | think that is
24  A. | agree. 24 how you pronounce his hame -- is someone that | have
Page 247 Page 249
1 Q. Butonpageb5of 12, it says, Several of the 1 been in touch with periodically.
2 companies also are -- let me go back. | will go back to 2 But it is not great to be hassling ajournalist,
3 paged. 3 even when they are wrong and you can proveit and |
4 It says, The tech industry -- at the bottom -- 4 didn't do that.

5 now includes the world's top five companies by market
6 value. And then it liststhem; correct?
7 A. | seethat.
8 Q. Thenthereisachart, correct?
9 A. Yes
10 Q. Thenit says, Severa of the companies are also
11 activein funding academic research. Microsoft has paid
12 Harvard Business Professor Ben Edelman, the author of
13 papers saying Google abuses its market dominance.
14 Did | read that correctly?
15 A. Youread that correctly.
16 Q. Wereyou concerned when this article came out?
17 A. | wasconcerned.
18 Q. Why were you concerned?
19 A. First and foremost | thought the paragraph that
20 you just quoted was kind of all messed up in ways that
21 are apparent to someone who reads the paragraph
22 carefully and in alawyerly way.
23 Thefirst sentence, the topic sentence, states a
24 proposition. And | think | will accept the third and

5 Q. Didthe article cometo the attention of the FRB?

6 A. | know that it did, yes.

7 Q. Asaresult, did the FRB raise certain questions

8 about the disclosuresin your work?

9 A. lthinkthatisright. Asaresult, the FRB
10 received this article and then subsequent to that
11 thought about it, delayed awhile, and eventually asked
12 some questions to me about the disclosures in my work.
13 Q. Andwe have looked previously at the section of
14 the FRB report on Microsoft.

15 That is Exhibit 45, correct?

16 A. Yes

17 Q. That section begins on page 6, correct?

18 A. Yes

19 Q. Itfocuseson your disclosures; correct?

20 A. Itdoes.

21 Q. Wereyou concerned when the article appeared that
22 it might remind people of the BlinkX controversy?

23 A. No, | wouldn't say that that connection, such as
24 itis, was something that | was thinking about.
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1 Q. You had done a substantial amount of work for
2 Microsoft during the period when you were a Harvard
3 Business School professor; correct?
4 A. | had done work for Microsoft at the beginning --
5 maybe when | was a college student, certainly when | was
6 alaw student and a graduate student and continuing,
7 yes, through most of my time, so not all of my timeasa
8 faculty member at HBS.
9 Q. Whendid you last do work for Microsoft as a
10 Harvard Business School professor?
11 A. | recently consulted my notesin order to refresh
12 my recollection, consulted Microsoft's billing records,
13 produced all of the sources say October 2015.
14 MR. MURPHY: Mark this as the next exhibit.
15 (Document marked Exhibit No. 100 for
16 identification.)
17 BY MR. MURPHY:
18 Q. Do you recognize what has been marked as
19 Exhibit 100?
20 A. |do.
21 Q. Whatisit?
22 A. It'saproduction that Microsoft made in response
23 to asubpoenafrom Harvard in this matter.
24 Q. When you got this, did you get it as an Excel

Page 252

1 anyonein any walk of life could say-is not

2 significant.

3 On the other hand, over ten years, you sliceit

4 up and, as| say, it wasn't my largest client in many

5 years.

6 Q. Youwrote anumber of papers about Google;

7 correct?

8 A. | wrote many papers about Google, yes.

9 Q. And Google and Microsoft compete, correct?
10 A. ltistruethat some aspects of Google compete
11 with some aspects of Microsoft. They are both huge
12 companies, of course.

13 Q. Didthe FRB report in 2017 incorrectly describe
14 your disclosures relating to Microsoft in the articles
15 that you wrote that mention Google?

16 A. | thought there were some important errorsin
17 that section of the FRB report, yes.

18 Q. Let mekind of focus on amore narrow question,
19 if | may. If youlook at page 6.

20 Did you believe that -- |et's take the first one.

21 Thefirst oneisan article entitled, Google, Mobile and
22 Competition: The Current State of Play.

23 And the disclosure that is described is, He has

24 no current clients adverse to Google with respect to the

Page 251
1 file?
2 A. Ithink I did.
3 Q. Didyousum thetota of thedollarsin the
4 column?
5 A. ldid
6 Q. What number did you get when you did that?
7 A. | don't remember. | know it was more than ]
S 'ess than I
9 Q. Doyou have arecollection asto the amount of
10 money that you were paid by Microsoft during the period
11 when you were a Harvard Business School professor?
12 A. My recollection isthat it was about |
13 | think this was summed to a number that was about JJjj
14 I
15 Q. Thank you.
16 Isthat amount something that was significant to
17 you at the time?
18 A. Over thistime period, which you will see,
19 actually goes back to 2005, when | was not a faculty
20 member at HBS. If it is|| il over ten years, that
21 is| e yea
22 Probably in some years, Microsoft was my largest
23 client and in many yearsit was not my largest client.
24 1t both was and wasn't significant. | don't see how
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practices discussed here.
Did | read that correctly?

A. Yes.

Q. Wasthat the disclosure that was contained in the
article?

A. Yes.

Q. The next one, Android and Competition Law:
Exploring and Assessing Google's Practices in Mobile.

The disclosure statement that isidentified is,
No potential conflict of interest was reported by the
authors.

Was that the disclosure statement that was
contained in the article?

A. | believe so.

Q. Dominant Platforms keynote. The third bullet
point at the top of page 1885, avideo. September 27,
2016. No apparent disclosure.

18 Was that correct?

19 A. I'mnotsure. I'd want to go back and rewatch

20 thevideo, which takes alittle bit of time. | haven't

21 done that.

22 Q. Do you know whether you raised in your reply to
23 the FRB any objection to its description of your

24 disclosure?
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1 MS. OMEARA-COSTELLO: Objection.
2 A. I don't recall raising anything like that. |
3 don't presume my own perfection, as| drafted it, I'd go
4 and check it again.
5 Q. Nextone: Spontaneous Deregulation: How to
6 Compete With Platforms That Ignore the Rules.
7 That is the Harvard Business Review publication,
8 correct?
9 A.ltis
10 Q. Isthat an accurate description of the
11 disclosure?
12 A. | think that is the disclosure that appeared in
13 that article, correct.
14 Q. Thenext oneisablog post entitled, EC
15 Statement of Objections on Google's Tacticsin Mobile.
16 Did | read that correctly?
17 A. Yes
18 Q. Andit says, No disclosure statement.
19 Did | read that correctly?
20 A. Yes
21 Q. Didthe FRB correctly describe the circumstances
22 there?
23 A. |l don'trecall. Butl asodon't recal
24 complaining about it, so I'm just not sure.

1
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wrongs to occur.
Did | read that correctly?

A. | seethat.

Q. Inaddition, Professor Edelman did not seem to
understand that conflicts of interest, real or
perceived, could arise not only when he had been paid
directly by the company for hiswork, but as aresult of
past work for clientsin the sameindustry or field.

Did | read that correctly?

A. Yes.

Q. Didyou take that sentence, the one about
conflicts of interest, real or perceived, arising from
past work into account when you made the disclosures
that we have just seen relating to Microsoft in -- in
the articles that we just reviewed?

A. | really wasn't thinking about these two
sentences now.

Q. Why not?

A. | was guided by the school's conflict of interest
policy, which | took to be a comprehensive and
authoritative complete statement of the school's
policies and expectations with respect to disclosures.

Q. And the conflict of interest policy, isit fair
to say, that in certain instances, clearly requires

Page 255

Q. And thefinal oneisapublication entitled
Design of Search Engines Services: Channel
Interdependence in Search Engine Results.

And it describes the disclosure. | won't read

5 thewhole thing.

6 Isthat description of the disclosure accurate?

7 A. | think that is the disclosure that appeared in

8 that article, yes.

9 Q. Doyourecal that in the 2015 FRB report they
10 spoke about a concern to be mindful not only of past
11 work for clients?

12 A. I'mnot sure what you're referring to. Maybel

13 should review the report?

14 Q. Dohaveyou -- | think it's Exhibit 6.

15 A. | havethat here.

16 Q. If youturn to page 15709.

17 Turning your attention to the second paragraph.

18 It states, In terms of managing his outside activities,

19 the FRB found that Professor Edelman did not appear to
20 understand that his own zeal for righting awrong could
21 call into question the integrity of hiswritings as well

22 astheintegrity of faculty work more broadly and the
23 reputation of the School - that a single-minded focus on
24 redressing one wrong could, nevertheless enable other

A WDN PR
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disclosures; correct?

A. | agree with that.

Q. Andin certain instances it urges faculty members
to exercise their discretion about whether to make
disclosures?

A. | agreethat it leavesit up to the faculty
members to decide based on a variety of factors and
ultimately the faculty member's own judgment, decision
making.

Q. Those factorsinclude the reasonable reader test;
correct?

A. | think the expectations of areasonable reader
are discussed, perhaps repeated within that policy. I'm
not sure | would have said that that is the test.

| guess| just need to look back at the policy.
I wouldn't want to summarize it without it in front of
me.

Q. Under that test, isit fair to say that faculty
members are encouraged to report other relationships or
activities that a reasonable reader could perceive to
have influence or that give the appearance of
potentially influencing the submitted work?

MS. OMEARA-COSTELLO: Objection.

A. If you are reading from the policy and you
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1 represent that that's what it says, then that's what it
2 says.
3 | don't haveitin front of me. | haven't

4 memorized it.

5 Q. Doesthat sound right?

6 A. Itsoundsright. I'd want toread it in context.

7 Itisatricky policy in that different parts of it

8 interact in different ways, defined terms, what have

9 you. | would be especially worried about taking
10 something out of context in that document.
11 Q. Far enough. | think we have agreed that there
12 are some circumstances in which there's an absolute
13 requirement of disclosure and some whereit isleft to
14 the faculty member's judgment; correct?
15 A. | agreewith that.
16 Q. Doyou agreethat in evaluating your candidacy
17 for tenurein 2017, the appointments committee and the
18 dean, could themselves ask questionsintending to
19 evaluate the quality of the judgments that you made?
20 A. | agreethat they are entitled to evaluate the
21 quality of my judgment, yes.
22 Q. Do you believe that reasonable people can
23 disagree about the quality of another person's judgment?
24 A. Asan abstract matter people disagree about lots

Page 260
1 off therecord.
2 (Break in the proceedings.)
3 THE VIDEOGRAPHER: We back on the record.
4 Thetimeis5:03.
5 BY MR. MURPHY:
6 Q. Thank you. Could | direct your attention again
7 to Exhibit 6. Thisisthe 2015 FRB report; correct?
8 A. Yes
9 Q. Itincludes anumber of exhibits, am | right
10 about that?
11 A. Yes
12 Q. If you turn to page 15758. Thereis series of
13 exhibits that relate to the Sichuan Garden controversy,
14 correct?
15 A. Yes
16 Q. And do you agree that the documents that run
17 between 15758 and 15770, all relate to the Sichuan
18 Garden controversy?
19 A. Yes
20 Q. Theemail exchangesthat are quoted, the pages
21 that follow on December 5th, December 6th, December 7th,
22 are those genuine email exchanges between you and Mr.
23 Duan?
24  A. They are selectively excerpted, as| mentioned
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1 of things. With respect to these six disclosures, |
2 felt | had some awfully strong arguments about why these
3 were at the very periphery of the conflict of interest
4 policy and disclosure really wasn't needed. Although |
5 certainly would have been open to providing disclosure
6 had anyone timely, contemporaneously, suggested that |
7 needed to.
8 Q. Moregenerally, did you believe that the members
9 of the appointments committee voting on your tenure
10 case, that reasonable members could disagree about
11 whether your activities posed a reputational risk to the
12 school?
13 A. | would have been happy to have the question
14 posed that way without interference by an FRB report
15 that purported to have studied the question for months
16 by experts with evidence and careful procedures.
17 | was concerned, though, by the prospect that
18 either anyone would defer to that report, flawed in the
19 ways I've discussed, or would reach a conclusion based
20 on that report and what the report said or purported to
21 have found, which | thought was importantly flawed.
22 MR. MURPHY: Can wetake abreak. Go off
23 therecord for alittle bit.
24 THE VIDEOGRAPHER: Thetimeis4:47. Weare
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1 beforelunch. But subject to that they are genuine.

2 Q. Eachiscomplete?

3 A. Eachiscomplete. But some are completely

4 missing.

5 Q. Didyou supply the missing emailsto the FRB in

6 20157

7 A. | don't think so.

8 Q. Why not?

9 A. Ingenera, | supplied either materials that they
10 requested from me or materias that | thought were
11 directly exculpatory, helpful to me, in putting on my
12 case. And | am not surethat it was apparent to me how
13 the missing emails might have been helpful then. Even
14 if I think I know now, it wasn't apparent to me then.
15 Q. Thereisaseries of pagesthat follow the email
16 -- those emails were embedded in the Boston.com story by
17 Hilary Sargent; correct?
18 A. Yes.
19 Q. And do you agree that that is the copy of the
20 article that Boston.com posted on December 9th?
21 A. Right. Subject to the weirdness of how web pages
22 change, it had some article references embedded within
23 that are references that appeared on the date when the
24 FRB preserved the web page. But the core of the web
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1 page, the article portion is preserved.
2 Q. Thereisaseries-- the page that follows there
3 isaseries of emailsthat were received from -- by
4 Harvard Business School from various folks; correct?
5 A. | seethat, yes.
6 Q. Doyou have any reason to question the
7 authenticity of those?
8 A. | don't have any reason to question the
9 authenticity.
10 Q. Thereisastory that follows HBSin the pages
11 that begin at 15769. HBS students are fighting against
12 the negative stereotypes reinforced by a professor and
13 they are doing it $4 at atime.
14 Did | read that correctly?
15 A. | seethat.
16 Q. Isthat, your perspective, astory that ran on
17 BostonHub -- on Bostinnno.streetwise?
18 A. I'mnot quite sure what to call the site, but
19 anyway | think it appeared on the internet at the URL
20 specified.
21 Q. That embeds the Jeffrey Toobin tweet; correct?
22 A. Yeah, | think does.
23 Q. Thetweetis: Hereiswhy people hate (a) at
24 Harvard and (b) lawyers. Correct?

Page 264
1 (Document marked Exhibit No. 101 for
2 identification.)
3 BY MR. MURPHY:
4 Q. Doyou have what has been marked as Exhibit 1017
5 A. Yes
6 Q. Going back thefirst page of the 8178 page, is
7 that email from you to Mr. Howes?
8 A. Yes
9 Q. Thatisdated January 24, 2014; correct?
10 A. Yes.
11 Q. Thatisbeforeyour publication of the BlinkX
12 blog, correct?
13 A. That'strue.
14 Q. Andyou say here, Eric, Someinvestors recently
15 asked me about current practices of BlinkX. The company
16 that acquired, at the least, some Zango assets and, |
17 think, continued to run much of the Zango business.
18 After | finish the research for them, | sought and
19 received their permission to write this up for the web.
20 My draft is here.
21 Did | read that correctly?
22 A. That'swhat it says.
23 Q. Andthereisalink to aURL; correct?
24 A. That'sright.

Page 263
1 A. | seethat.
2 Q. WhoisEric Howes?
3 A. Eric Howesis a security researcher, who | worked
4 with at various points in my research about online
5 advertising security and advertising fraud, who | wasin
6 touch with within the scope of this docket on the
7 subject of BlinkX. What he knew about BlinkX. What |
8 knew about BlinkX. Whether there was anything that we
9 might work on together as to BlinkX.
10 Q. Why did you contact him about BlinkX?
11 A. | washaving some trouble in the media after |
12 posted the BlinkX article. And there multiple
13 dimensions of the problems | was having. Some people
14 thought | was wrong on the facts. Not too many people
15 thought | was wrong on the facts. Some people
16 questioned my motives and possible conflicts of
17 interest.
18 Eric Howes through his further professional
19 activities as a security expert, was especially
20 well-positioned to evaluate whether | was right on the
21 facts and to help me muster additional evidence that
22 might eliminate any doubt.
23 MR. MURPHY:: If | could ask you to mark this
24 as Exhibit 101.

Page 265
1 Q. What did that URL -- what would that URL have
2 taken Mr. Howesto if he clicked on it?
3 A. Atthistime, it would have given him adraft of
4 whatever it was | was thinking about posting. To be
5 sure, awork in progress, not done.
6 That was one of the methods that | used in this
7 period to circulate draftsto trusted people that | was
8 working with in some capacity.
9 Q. Atthat point, if someone went to your website,
10 they would not have been able to see this draft;
11 correct?
12 A. That'sright. You could think of the secret URL
13 asitself sort of acting as apassword. Knowing the
14 secret URL, would give you access to the thing that
15 other people didn't know how to ask for. Not the best
16 kind of password, but anyway, | judged it to be
17 satisfactory at the time.
18 Q. Was Mr. Howes someone that you trusted?
19 A. Yes
20 Q. Didyou have any reason to mislead him or provide
21 misinformation to him?
22 A. No.
23 Q. What you said to him hereisthat after you
24 finished your research for the investors, you sought and
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1 Bright Wire. Do you know what Bright Wire was?
2 A. | don't.
3 Q. Thebottom email says that on January 26th --
4 thisisaweek before you published your blog; correct?
5 A. | seeJanuary 22nd.
6 Q. Didyou published your blog on the 29th?
7 A. | think that isright.
8 Q. Yousent himalink to ablog post to -- called
9 understanding BlinkX, with aURL; correct?

A. Yes.

Q. You said, Asdiscussed, you agreed not to
redistribute the article or any of its contents until |
published to my site.

Did | read that correctly?

A. Yes.

Q. And he says, Hey, Ben, thanks will hold until you
publish.

Did | read that correctly?

A. Yes.

Q. Doesany of that jog your about who John Cooper
isor what Bright Wireis?

A. | can draw inferences from it, but it doesn't
actually refresh my recollection.

Q. What inferences do you draw?

10
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1 A. Yes
2 Q. Thatisabout aBlog post that you published on
3 January 28th?
4 A. I'mnot surethe exact date | published. Hereit
5 says January 30th.
6 Q. If you go back to page 15737.
7 Isthat a copy of your blog post?
8 A. Itseemstobe.
9 Q. Thisisnot the blog post that was originally
10 published; correct?
11 A. Theonly revision that | remember was arevision
12 to the disclosure, which appears on 15741, this
13 indicates, according to the parenthetical, on the last
14 line of the disclosure that thisisthe updated version
15 of the disclosure.
16 Q. Doyou have acopy of your origina blog post?
17 A. I don't think | have a copy of the file with the
18 origina disclosure. | have copy of what the disclosure
19 wasand | have acopy of thefile asit now stands and
20 it can be reconstructed, but | don't think | have that
21 file.
22 Q. The publication in this blog post describes --
23 caused what you've described as a fire storm; correct?
24 A. | think | did use that word, yes.

Page 275

1 A. Itsoundslike heisajournalist of some sort.
2 Q. Haveyou in other occasions sent articles -- I'm
3 sorry -- sent documents you have prepared to journalists
4 on an embargoed basis?
5 A. Yes, many times.
Q. You know what that means, correct?
A. Yes.
Q. What doesit mean?

9 A. It meansthat | provide access to the journalist
10 in advance so that they can have a meaningful
11 opportunity to learn more about the subject and consider
12 thein-depth reporting that they might want to do before
13 covering it upon release.
14 Q. Doesthat appear to you what you are doing here?
15 A. Yes
16 Q. Didyou do that with the complaint in this case?
17 A. | might have.
18 Q. Now, if you turn to the 2015 FRB report, that is
19 Exhibit 6, and go to page 15742.
20 That was one of the exhibits to the FRB -- the
21 2015 FRB report, correct?
22 A. Yes
23 Q. And 15742 contains an article by Peter Cohan of
24 Forbes; correct?

0 N O

Page 277
1 MR. MURPHY': If we can mark thisas
2 Exhibit 104.
3 (Document marked as Exhibit No. 104 for

4 identification.)
5 BY MR. MURPHY:
6 Q. WhoisEdBott?
7 A. EdBottisavery well-known journalist that |
8 worked with on many subjects over many years.
9 Q. You had an email exchange with Ed Bott on
10 April 1st, 2014, correct?
11 A. Yes.
12 Q. Doyou recall thisemail exchange?
13 A. No.
14 Q. If you go to thefirst one, you seethat on
15 April 1st at 6:25 am., you say, Long time, as|
16 mentioned in my message in February, I'm back on the
17 adware beat; | stumbled into the rebirth of Zango

18 adware.

19 Did | read that correctly?

20 A. That'swhat it says.

21 Q. Itgoesontosay in-- I'm not going to read

22 every sentence. Then | wrote about this, Investors
23 soured on the company, at which point BlinkX attacked me
24 personally. You'll seeafirestorm of February
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1 articles. I'mtold BlinkX had severa publicists
2 working on this behind the scenes.
3 Did | read that correctly?
4 A. Yes, that'swhat it says.
5 Q. Mr. Bott responded; correct?

A. Hedid.

Q. Then you sent him, on an embargoed basis, an
updated -- I'm sorry, a new different -- adifferent

9 URL. Correct?
10 A. Yes
11 Q. What wasthat URL about?
12 A. | think | decided at that point that | wanted to
13 write something else about some other aspect of BlinkX.
14 Q. Thelast sentence of your email says -- the last
15 two sentences. All ahobby, very much at my peril, in
16 that | really should, quote/unguote, be one hundred
17 percent focused on academic writings for my tenure case,
18 submission duein ayear. Can't resist the temptation
19 to write about adware.
20 A. Wél, | had conflicting priorities, especially at
21 thisperiod in my life. | was preparing to submit my
22 packet for tenurereview. | think it isno surprise
23 that most people, ayear out from submitting a packet
24 for tenurereview at an elite research university, are

0 N O
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1 | would still befine.
2 Q. Canyou tell uswhat the difference is between
3 thekind of writing that you are doing here on your blog
4 and what you described as, Academic writings for my
5 tenure case, in this email that is marked as Exhibit
6 104?
7 A. Sure. | cantry. Different people have
8 different perspectives on academic disciplines and so
9 forth.
10 The papers that HBS views as, quote/unguote,
11 scholarly, are published in scholarly or scientific
12 journals; typically with a peer review process.
13 Typically, fundamentally analytical trying to understand
14 somekind of pattern. Perhaps grounded in data, but
15 dtill analytical prep, regression or some other
16 methodology of drawing insight from a pattern of data
17 points.
18 These articles on my website, continued a
19 tradition that is very different. It is much more
20 journalistic, frankly. Finding something interesting
21 and explaining to people. Finding something that
22 shouldn't be possible at all. A security exploit where
23 someone is attacked, their computer doesn't do what it
24 was supposed to do. And it shouldn't be possible. A

Page 279
1 concerned; istheir packet good enough? | kind of
2 thought mine was going to be good enough on the merits
3 and wanted to maintain the skills that | had previously
4 honed at some length.
5 On the other hand, however good | thought my
6 packet was, maybe | should make it better. One more
7 article, two more articles; it is worth the work with
8 the high stakes of lifetime appointment of tenure. So |
9 was pulled in different directions between different
10 professional opportunities.
11 And saw some humor in it, maybe a dark kind of
12 humor, in that this blog post about BlinkX had suddenly
13 exploded, as we've discussed at length, and caused so
14 much harm to my promotion prospects. Rather than being
15 anice side project or fun in some way, suddenly doing
16 some real damage, and here | was, perhaps a bit
17 ironically, doubling down and doing another one like
18 that.
19 Q. Soby April 1, 2014, had you aready concluded
20 that the controversy about BlinkX was likely to impact
21 your tenure prospects?
22 A. | thought it might. Although, to be sure, this
23 wasthe first media disaster of 2014 not the second.
24 And | thought my candidacy was sufficiently strong that
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1 well-designed computer shouldn't be attacked in that way
2 andyet hereitis.
3 | enjoyed both styles of inquiry. | valued the
4 fact that | was able to do both while | was a professor
5 at HBS. | had been able to do both as a grad student,
6 too. Asacollege student, even, | enjoyed accessto
7 both and enjoyed moving back and forth between them and
8 sometimes found the insights from one were valuable in
9 the other and vice versa.
10 Q. Intheacademic community at large, not focused
11 simply on Harvard, would you agree that academic writing
12 for peer-reviewed journalsisthe most likely kind of
13 writing that would assist in someone getting tenure?
14 A. | think that has been the standard path for most
15 peoplefor along time. In reviewing the letters about
16 my candidacy, | was pleased to see some of these | etter
17 writers remark on how different | was.
18 One letter said, Ben doesn't take the safe path.
19 Another said, Ben has the skills and the determination
20 to do the difficult work that academics are capable of,
21 but don't care to do.
22 | appreciated those letter writers recognizing
23 that what | was doing was valuable, was difficult,
24 should be given some kind of credit, if only a paragraph
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in their letter, because, yes, it is not published in
scholarly journal.

Q. You have published some of that kind of material
that you describe as academic writings, correct?

A. Yes.

Q. Could you give us a brief summary of what those
have been?

A. Sure. | have published theory, which isto say
using economic theory, economic reasoning, to address
practical questions. | have published empirical
economics, where some set of datais analyzed. Those
are the two main forms of economic writing that | have
published in scholarly journals.

Of course, | have also published in a couple of
other disciplines, alittle bit of law, alittle bit of
marketing, what have you.

Q. How many peer-reviewed articles and top journals
have you published?

A. | guessit depends on how you count top journals.

Q. How would you count?

A. The most recent timing, which | was asked to
consider the question, was by UC Berkeley, which was
evaluating my candidacy. Which told me that for their
purposes, they count the AER and the quarterly journal

Page 284
1 Q. Doyou havethem on retainer?
2 A. | paid them alump sum that was styled asa
3 retainer for an indefinite period and they let me know
4 when | need to pay them more.
5 Q. Thosearetheindividualsthat are identified in
6 your interrogatory answer; correct?
7 A. | think they are identified in the interrogatory,
8 yes.
9 Q. They haven't told you yet that their retainer is
10 used up?
11  A. That'strue, they have not.
12 Q. Sothey aretill on the payroll?
13 A. | guessthat is oneway to think about it.
14 Q. Welooked at the article from Forbes. You also
15 received questions about your BlinkX post from the New
16 York Times. Isthat correct?
17 A. | don't remember actually. There were lots of
18 questions. If you have an email that says so, I'm sure
19 it'sgenuine. | would just want to look at it to
20 refresh my recollection.
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of economics, two journals, of which | had published
once each, as, quote/unquote, top journals. And they
said | had those two. They rejected my candidacy on
that basis, because they said their absolute minimum was
threein that list of journals.

Q. AER is American Economic Review?

A. That's correct.

Q. In Exhibit 104, you criticize BlinkX for having
severa publicists working on this behind the scenes.

Why did you criticize BlinkX for doing that?

A. | would have preferred to discuss the substance
of the findings, which | thought were serious
allegations. They were provably true or provably false.
They were falsifiable, so let's have a scientific
discussion about what is actually occurring. And
instead they wanted to talk about kind of everything
except that.

Q. Do you have publicists working on this matter?

A. | have engaged publicists on this matter, but |
don't think they are doing anything.

Q. Havethey done anything?

A. | think they suggested some journaliststhat |
could talk to at the outset of the matter. Gave me some
names, email addresses, and phone numbers.

21 (Document marked as Exhibit No. 105 for

22 identification.)

23 BY MR. MURPHY::

24 Q. With respect to Exhibit 105, isthis an exchange
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1 that you had with an individual named Mark Scott?
2 A. Seemsto be, yes.
3 Q. Doyourecdll this?
4 A. lrealydon't.
5 Q. ThisisJanuary 31, 2014, at 8:09. He writes, Hi
6 Ben, good to speak to you just now. | wanted to confirm
7 whether the client you wrote the piece for holds a stake
8 inBlinkX.
9 Did | read that correctly?

10 A. Yes

11 Q. Youwroteback, | don't know. | didn't ask and

12 they didn't offer. Incidentally, they requested the

13
14
15

research without knowing what | would find.
What did you mean by that?

A. | think | meant exactly what it says. Could you
16 maybe restate the question?
17 Q. Sure. How did you know they didn't know what
18 you'd find?
19 A. | guessthey could have somehow have known what |
20 would find. If they knew the underlying practices of
21 BlinkX better than | did, they could, in principle, have
22 known. But what they represented to me was that they
23 didn't know and that they wanted my assistance in order
24 to check.
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Q. And you'd agree that what you told Mr. Scott, in
Exhibit 105, isinconsistent with what you told Mr.
Howes in Exhibit 101, where you said, After | finish the
research for them, | sought and received their
permission to write this up for the web?

MS. OMEARA-COSTELLO: Objection.

A. I'mnot sureif it'sinconsistent. | told you
already what | wrote to Mr. Howes in that respect. It
seems to be just wrong. | got some of the timeline
wrong.

Q. Mr. Scott writes back, Thanks. And would you
have published the research on your own if they hadn't
paid you to write it?

And you responded, Had it not been for their
request, | don't know if it would have been priority for
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16 me to work on these questions right now.

17 Did | read that correctly?

18 A. That'swhat it says.

19 Q. Andthearticlethat Mr. -- Mr. Scott did write
20 an article that was published in the New Y ork Times;
21 correct?

22 A. |l don'trecal. | would need to seeit.

23 (Document marked as Exhibit No. 106 for
24 identification.)
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1 thought they were gone and instead they are back and
2 they are doing this stuff just as much as ever.
3 | was frustrated that what | had been working on
4 previously hadn't had the benefits for the public that |
5 had hoped it would have.
6 Q. Asthedays progressed after the publication of
7 the blog post, did the controversy surrounding that blog
8 post increase?
9 A. I think that isafair summary, correct.

Q. If you take alook at Exhibit 6 of the FRB report
at page 17 -- I'm sorry, that is not right.

Do you recall that HBS received an inquiry from
Bloomberg about the blog post?

A. Yes.

Q. Tell mewhat you recall about that?

A. Thereisajournalist, | think the last name
Hechinger, who had questions about some aspects of the
blog post and HBS's view about my activity in writing
that post.

Q. Wasit of concern to you that Bloomberg was
contacting HBS about your blog post?

A. | wouldn't say it was a concern, no.

Q. If you could turn to page 15757 of Exhibit 6.

Do you see that Mr. Hechinger wrote to Jim
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BY MR. MURPHY:

Q. I'm showing you what has been marked as
Exhibit 105. Do you recognize this as -- 106 -- pardon
me -- asaNew York Timesarticle. Headline, Critic of
Online of Ad Firm BlinkX is part of the controversy?

A. | seethe place of publication and thetitle. |
don't really remember it specifically. | seewhat it
appearsto be.

Q. Initidly, isit fair to say, that you were
hoping that your blog post about BlinkX would get wide
attention?

A. Yes.

Q. Why?
14 A. | think anyone writing wantsto be read. No
15 point playing to an empty room. But for thisline of
16 work specificaly, there was something about the
17 internet that | thought was broken. | thought | had a
18 distinctive set of skillsthat could help fix it. | was
19 proud of the skillsthat | had brought to bear.
20 | was proud of the decade | had spent working on
21 theseissues. | wasalittle bit frustrated that this
22 company that | thought had been liquidated in bankruptcy
23 caused by FTC proceedings caused by my complaint had
24 come back, asfar | knew, literally from the dead. |
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1 Aisner, Hi Jim, were you ever able to get a copy of the

2 HBSconflict of interest policy? Also, | realize | may

3 oweyou alink to the blog that | was asking about.

4 And then thereis alink to your blog.

5 Did | read that correctly?

6 A. Yes

7 Q. WhoisJim Aisner?

8 A. Hesastaff in HBS who specializesin some

9 aspect of communications and public relations.
10 Q. Isheaperson that you dealt with before early
11 February 2014?
12 A. Yes, occasionally.
13 Q. If you go to page 15750, you see that Mr. Aisner
14 responded to Mr. Hechinger by providing a copy of the
15 conflict of interest policy. Correct?
16 A. | seethat.
17 Q. Asfar asyou know, isthat atrue and accurate
18 copy of the policy?
19 A. Theformatting looks quite damaged as presented
20 here. But | have no reason to think the text is messed
21 up.
22 Q. Then Mr. Hechinger responded by saying, Thanks.
23 Thisishelpful. My main questions are: What is
24 Harvard Business School's policy about professors
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