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INTRODUCTION
1. Plaintiff Benjamin Edelman brings this suit in law and equity to correct the harm that

Harvard University has caused to his career, livelihood, and reputation by unlawfully and
brazenly ignoring its own policies, and acting in bad faith, when evaluating his conduct in
conjuncgtion with his candidacy for promotion to tenure at Harvard Business School (“HBS™).
The mixed report from the relevant committee was the sole negative factor in his tenure process,
and caused the failure of his candidacy.

2. Plaintiff was a tenure-track professor at HBS from 2007 until 2018. He is a world-leading
expert (l)n online malrkets and the internet. His academic work, teaching, and service at HBS were
unusually clearly worthy of tenure, even by HBS’s high standards.

3. IPlaintiff was the subject of negative publicity, unrelated to his role at HBS, in 2014. In
prepara}tion for his review for tenure in 2015, Harvard Business School convened a Faculty
Revie“:r Board (“FRB”) to determine whether he had engaged in misconduct that should affect
his can’didacy. The FRB process was governed by a then-new HBS policy, the Principles and

Procedures for Responding to Matters of Faculty Conduct (the “P&P”).
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4, Following the 2015 review, HBS determined to delay Plaintiff’s candidacy for tenure by
1

two yealrs, while requiring him to take specific steps to contribute to the HBS community and

demonstrate his fitness for tenure. He completed, and excelled at, each of these tasks.

5. IIn 2017, although there had been no new publicity or allegations of misconduct, HBS
again convened an FRB. In violation of the clear terms of the P&P, in violation of HBS’s
promisé to follow the P&P, and in violation of Plaintiff’s reliance on that promise, HBS then
used tht:e FRB as a forum for anonymous complaints about Plaintiff’s character.

6. The P&P establishes clear rights and specific procedures, but HBS’s 2017 FRB process
in numerous respects ignored those protections. Contrary to P&P rules about when and why an
FRB cain be opened, the 2017 FRB was convened without an allegation of misconduct. Contrary
to P&Plrules requiring a clear allegation at the outset, the 2017 FRB failed to provide Plaintiff
with proper notice of the scope and nature of the inquiry. Contrary to P&P rules requiring the
FRB to]“investigate” the allegation, the 2017 FRB process by its own admission was “not an
investiéation.” Indeed, the FRB’s report presented [2 anonymous, context-free criticisms—
totally giibrogating the P&P requirement that the FRB report share its evidence both with its target
and with its readers, and preventing Plaintiff from meaningfully rebutting incorrect claims.
Furthex;more, contrary to P&P rules requiring FRB to stay within the allegation it stated at the
start, arfld more generally to follow an orderly process, the FRB expanded its inquiry dramatically
in its final weeks, limiting Plaintiffs ability to respond to the spurious new concerns. The FRB’s
final relport was the sole negative input into the tenure process, and the sole cause for denial of
Plaintiff’s application for tenure.

7. 'HBS’s conduct in this matter was a breach of the black letter of its own policy, and of its

contract with Plaintiff. HBS also acted in this matter in bad faith, misapplying and twisting its
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policies Ln order to engineer the denial of Plaintiff’s tenure application. Repeatedly, HBS made
|

decisions motivated by public relations, political concerns, and personal animus. These tactics
breached the governing contract and violated HBS’s duty of good faith and fair dealing.
8. Plaintiff does not now allege that he was entitled to tenure at HBS. But he was entitled to

have his:. candidacy considered according to the specific procedure HBS promised, including both

compliance with the procedural protections established by P&P and good faith in its application.

9, As aresult of HBS’s unlawful conduct, Plaintift’s career has been damaged, and he has
|

experienced significant and longstanding reputational harm and emotional distress.

| PARTIES

10.  Plaintiff Benjamin Edelman is an individual residing in King County, Washington. He
|

was a faculty member at Harvard Business School from April 2007 to June 2018.
I
11. Defendant President and Fellows of Harvard College (“Harvard™) is a body corporate and

politic under Massachusetts law, and the governing body of Harvard University in Cambridge,

j

Massac|husetts.

JURISDICTION AND VENUE

12. This Court has subject matter jurisdiction over this action pursuant to G.L. ¢. 212, § 4,
which provides this Court with general subject matter jurisdiction over all civil actions.
13.  Harvard is a corporation with multiple places of business in Suffolk County,

Massachusetts, including but not limited to 65 North Harvard Street and 25 Shattuck Street,

Boston, Massachusetts. Venue in this Court is therefore appropriate pursuant to G.L. ¢. 223, § 8.
|

|
|
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I
!' FACTS
Plaintiff’s Background and Employment at Harvard
14.  In 2007, Plaintiff joined the HBS faculty as a tenure-track professor in the Negotiation,
Organiz:ations and Markets (“NOM”) Unit.

|
15.  Plaintiff held a summa cum laude A.B. degree from Harvard College, an A.M. in
Statisticls, also from Harvard, a J.[D. from Harvard Law School, and a Ph.D. in Economics from
the Har%/ard Graduate School of Arts and Sciences. When he joined the HBS faculty at age 26,
he was éﬂready an established authority, and sought-after expert witness, on online markets.
16.  Plaintiff’s research focused on competition, policy, and fraud in the contexts of online
market lldesign and networked businesses. This work included research about the game theory of
online advertising, strategic behavior and fraud in online advertising, the special concerns raised
by the largest online platforms, and strategies for fixing various aspects of online systems and
serviceél.
17.  Inaddition to academic research, Plaintiff used his unique background as a lawyer and

advocate to identify concrete strategies for improving the systems he studied, including how to

l
make them fairer and better both for companies and consumers. To wit, he was instrumental in

selling a successful computer security startup; his research about online malfeasance put three

ctiminals in jail; and he was an expert witness in federal litigation making national headlines

(work tlhat he began less than two years into college). He was the world’s leading expert on the
scourges of adware and pop-up ads, serving dozens of clients including eBay, New York Times,
Verizorl‘l, and the United States of America. A Nobel-prize winning economist referred to him as

]
an “astbnishing scholar of the intemet,” and praised his work improving online accountability:

“It’s thle Wild West out there, and Ben is the sheriff.”
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18, Plaintiff used his unusual background in software design and forensic software analysis
to uncm:rer problems that others did not see. While a first-year law student, in 2003, Plaintiff was
the ﬁrstito report that Google was secretly removing some results from its search result pages in
certain countries. Though not unlawful, Google’s actions were exactly contrary to its
contem;lmraneous statements. Plaintiff’s combination of software prowess (to find such actions),
legal un:derstanding (to evaluate their propriety), and business acumen (to recognize their
significance) led him to a series of notable discoveries over subsequent years. Plaintiff’s research
was thcf primary basis cited by FBI agents in pursuing and ultimately arresting eBay’s two largest
|
marketing affiliates, who had jointly stolen more than $20 million—but were caught red-handed
by Plaiptiff’ s automated search methods. Measuring race discrimination at Airbnb, Plaintiff’s
researcl:'l was the scientific underpinning of the “Airbnb While Black™ movement—rigorously
proving that black guests have more difficulty booking short-term rentals. Plaintiff built a
thriving research program, as well as a successful consulting practice, using this distinctive
combination of skills.

19, IBctwc:en 2007 and 2014, Plaintiff thrived at HBS. The G:limc Theory Society recognized
his firs.?| major article as the best article in the intersection of computer science and economics in
a decat:fe. His teaching cases were widely used in other schools, and repeatedly awarded as the
best in their categories. In 2010, HBS Dean Nitin Nohria generously praised his efforts on online
privaC)% in a hand-written note. In 2013, Nohria granted him the prestigious Marvin Bower
fellows;hip. A Nobel laureate cited one of his papers in his prize lecture. As of the end of 2014,
Plaintiff had accumulated more than 2,500 academic citations of his academic publications,

includi[ng more than 1,100 citations to a single article. His interdisciplinary flexibility was

without question, including publications in economics, business, law, and computer science.
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|

20. li’laintiff was also an educational innovator. He was the first HBS faculty member to

devise a way to use digital tools to modernize and replace classroom chalkboards. He was the
first to teach software development to HBS students—devising creative exercises to engage
|

students new to coding just as much as those with significant prior experience. Leaders of

b

signiﬁcz:mt companies flew cross-country (and a few, internationally) to visit Plaintiff’s class and
speak to his students.

21. iL] 2012, Plaintiff was promoted from Assistant Professor to a four-year appointment as
Associa;te Professor, a change that followed a comprehensive review of his work including
researclflt, course development, teaching effectiveness, and contributions to the community.
During that feview, Plaintiff received extremely favorable feedback on his work and on his

chances for receiving tenure. A senior member of the faculty said that Plaintiff’s case for
o

promotion to Associate was the strongest he had seen in his decade-plus on the Appointments

Commilttee. Plaintiff received no negative feedback in that review, whether about interactions

with others at HBS, about his outside activities, or on any other subject. By approving his

promotion to Associate Professor, HBS determined that Plaintiff could realistically expect to

meet the criteria for tenure within four years.

Negative Press Regarding Plaintiff in 2014
22, InJanuary 2014, some commentators raised concerns about a blog post that Plaintiff had

written about the company Blinkx and its deceptive “adware,” which tracked users’ browsing

and showed extra ads including annoying pop-ups. Plaintiff had written about Blinkx and its

predecessors for nearly a decade. In fact, Plaintiff’s reports about a predecessor, Zango, had

prompted an FTC complaint that the company placed its advertising software onto users’

computers without their permission, among other violations, yielding a $3 million settlement and

1
i

i
|
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ultimately Zango’s bankruptcy. In 2014, Plaintiff updated his research in part pursuant to a
consulting agreement with a company that wanted to know Blinkx’s current practices. Under this

agreemtiant, Plaintiff was free to tell others about his findings, which he did via a posting to his

public séte, consistent with his standard practice of publicly documenting any notable

malfeasance he uncovered. Plaintiff’s post caused widespread investor and public concern about
|

Blinkx’s practices. Rather than engage with the substance, Blinkx hired publicists to attack
Plaintiff and try to recast his findings as some kind of conflict. In fact, Plaintiff’s post and its
disclosﬁre statement fully complied with HBS requirements expressed in the School’s Conflict of
Interest;policy, and HBS never found any violation of that policy. Nonetheless, Plaintiff

expandflzd the disclosure statement accompanying the post at HBS’s request.

23.  More significant negative publicity came in December 2014, when Plaintiff was the

subject of a sertes of derogatory articles on the website Boston.com regarding his

1

|
communications with the Brookline restaurant Sichuan Garden. Plaintiff realized that the

restaurant was advertising lower prices on its website than it actually charged consumers when

they pif:ked up their food, and he raised concerns about this practice in emails to the restaurant’s
owner. His reasonable goal in this correspondence was consumer protection: he demanded that
the restaurant not only update its online prices but refund past overcharges to its customers
which, frcumulatively, were significant. Nonetheless, as he acknowledged, the tone of his emails
was disproportionate and unfortunate. At HBS’s request, Plaintiff publicly apologized.
24, IPress coverage of the Sichuan Garden incident was extremely negative and resulted in

_ physice]ll threats to Plaintiff and his family. Although Plaintiff wrote from his personal email
accounit and never mentioned HBS, public commentary about the matter included negative
statemcli,nts about HBS.
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The HB:S “Faculty Review Board” and its Principles & Procedures contract
25, I:n spring 2015, the HBS faculty unanimously approved a document entitled “Principles
& Proceldures for Responding to Matters of Faculty Conduct” (“P&P”). This document arose
from a [jaerception, widely shared among HBS faculty, that certain prior investigations of alleged
faculty Tinisconduct had been handled at best haphazardly, and perhaps incorrectly, with
corresponding harm both to those accused and to the compesition of the faculty.
26. "II'he P&P created substantial protections for a faculty member accused of misconduct:

il i. A new “Faculty Review Board” (“FRB™) committee investigates any such

%accusation.

ii. Not every subject is within the FRB’s scope. The P&P limits the FRB to faculty

conduct alleged to be “egregious,” or “persistent and pervasive.” In the context of a

I
promotion case, an FRB may be convened only where “serious questions about conduct

are raised.”
iii. The FRB must begin every investigation by writing an “allegation” of specific

misconduct to be investigated, and providing that allegation to the subject of the

investigation.

» iv. The FRB must “investigate” the allegation that it is convened to examine, using
!means such as factual inquiry, interviews, and review of written materials.
i vi. The FRB must provide both its draft report and its evidence to the subject of its
I'investigation, so that the person accused has a reasonable opportunity to respond. The
‘P&P instructs that the FRB must share “the evidence gathered” to the subject of the
investigation and to all readers of its report.

27. | The P&P indicates that it applies both to proceedings occurring in the ordinary course,

and those occurring incidental to promotion cases. For an FRB incidental to a promotion case,

3

JA-1046



Date Filed 4/22/2025 1:08 PM |
Superior Court - Suffolk i
Cocket Number 2384CVv00395

the P&P instructs that the same procedures are to apply “as outlined above,” i.e. in the body of

the P&PJ document,

28. A copy of the P&P is attached hereto as Exhibit A.

HBS In‘Lokes its Faculty Review Board Procedure in Evaluating Plaintiffs 2015
Application for Tenure

29.  Plaintiff was scheduled for review for possible promotion to tenure in 2015.

30. ':l"hc tenure process at HBS is governed by the Polictes and Procedures with Respect to
Faculty?Appointments and Promotions (the “Tenure Procedures™).

31. :EI'he Tenure Procedures provide that the Appointments Committee advises the Dean of
HBS on|| all appointments that require a formal review, including all promotions to tenured
profess%)r. The Appointments Committee consists of all tenured Professors and formerly tenured
Baker ]?;_‘oundation Professors fully engaged at HBS. A subcommittee of the Appointments
Commijttee (the “Subcommittée”) undertakes an initial assessment of a candidate for tenure,
gathers materials from the candidate and opinions from internal and external reviewers, and
makes a recommendation. The Subcommittee report is forwarded to a second Committee (the
“Standilng Committee”) consisting of all of the Subcommittee members for that year’s
candidates, minus those faculty in a candidate’s own unit. The Standing Committee prepares a
second!evaluation of the candidate. The report and recommendations of the Standing Committee
are discussed by the Appointments Committee, which takes advisory votes on the candidate’s
tenure. The Dean then makes a decision whether to recommend to the President of the University
that a clandidate be granted tenure.

32. IOn July 16, 2015, Senior Associate Dean of the Faculty Paul Healy informed Plaintiff
that theI Business School had convened a Faculty Review Board (“FRB”) to examine concerns

I
I,
about his conduct.
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33. ?n July 31, 2015, Professor Amy Edmondson, the chair of the FRB, wrote to Plaintiff

with a “}summaly of the scope™ of the FRB’s inquiry. She wrote that the FRB would consider two

specificiincidents: Plaintiff’s “blog posting about Blinkx,” and “interaction with Sichuan

Garden.” In addition, she wrote, the FRB would consider “concerns . . . about your interactions

with staff and other colleagues at the School, including around case copyright, travel

arrangements, business cards, and classroom projectors.” She gave no information about the

details of these con'cems, and did not allege that Plaintiff had violated any specific policies in

any of these interactions.

34, %.\Ieither Dean Healy nor Professor Edmondson gave Plaintiff any notice as to the identity

of the members of the FRB, nor any chance to object to their selection.

35. ;Plaintiff submitted an initial statement to the FRB, and agreed to be interviewed.

36.  In October 20135, the FRB issued a draft report. That report concluded that Plaintiff had

not upheld HBS’s Community Values in the Blinkx or Sichuan Garden incidents, or in certain

interéégions with others at HBS. The report did not address either “business cards” or

“copyri!gh ” 1ssues at all. In addressing the projector dispute and travel arrangements, it relied on

conclullory allegations and misleading, selectively chosen emails. The FRB report did not reveal

which witnesses were interviewed to reach its conclusions.

37.  \PlaintifT responded to the draft report on August 15, 2015, He explained how his actions

in the ]E:’;linkx and Sichuan Garden episodes were informed by his desire to apply his skills for the
i

benefit of society—a desire that also informed his academic work. However, he acknowledged

error in each instance, and discussed at length the lessons he had learned from the incidents and

from p{lblic reaction to them. He then provided a fuller set of email correspondence that

effectively rebutted the claim that he had acted inappropriately either as to classroom projectors

10
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l
or travel. As to his efforts to retain projector size, Plaintiff produced contemporaneous
|
correspéndence with the then-Dean of the MBA program, who thanked him for his efforts in the

strongest possible terms (“I am SO grateful... You are a freaking genius...”, emphasis in the

originall). As to his efforts to assist colleagues with travel, he produced correspondence in which
!

he oﬁ‘er:ed to give his personal airline upgrades to staff traveling for HBS business (an offer

which I-IIBS travel planners declined), and he showed that he sought and received written

approvz?l from the HBS CFO for certain unusual travel purchasing that saved HBS money. Far

from indicating anything improper, these messages showed Plaintiff to be thoughtful and

successful in advancing goals including pedagogical effectiveness, generosity to colleagues, and
i

cost reduction.

38.  The 2015 FRB provided its report to the Standing Committee of the Appointments
Committee, along with Plaintiff’s responses. On information and belief, members of the
commilltee were irritated by the report’s focus on trivial instances of friction between Plaintiff
and HB;S staff, particularly where Plaintiff was able to demonstrate that he was not meaningfully
at faultl

39.  |The senior faculty in NOM collaborated on a éummary of their view of Plaintiff’s tenure

cas¢ foilowing the FRB report, which they provided to the Standing Committee. They reported

that “thle NOM senior faculty remain solidly behind the view that Ben should be promoted to full
profess'or.” They described Plaintiff as “honest, courageous, sacrificial, and principled,” adding,
“Many, of us view his passion and courage to make the world a better place as heroic.” They
fu&hcr.expressed their confidence that Plaintiff had leamed from the Blinkx and Sichuan Garden

inciderits and would take a different approach going forward.
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40.  Ultimately, the Standing Committee recommended that Plaintiff’ s tenure case be delayed

for two years, extending his appointment as an Associate Professor until 2018. During that time,

he was asked to take a number of steps to demonstrate that he had learned from the 2014

incidents, including joining the Leadership and Corporate Accountability (“LCA™) teaching

group, t1eaching LCA, relocating his office, and joining the Academic Technology Steering

Group. !

4]. ’f:"laintiff accepted the two-year extension as an Associate Professor, and agreed to
undertaice the requested activities, in reliance on HBS’s policies and its promises to follow those
policies, including the FRB P&P as well as the Tenure Procedures.

Despite' Plaintiff’s Success Between 2015 and 2017, HBS Reconvenes the FRB in 2017

42, iAt the time of his 2017 application for promotion to tenured Full Professor, Plaintiff had

|
publishFd 21 peer-reviewed articles, 26 other articles (including solicited articles and book

I
chapters), 25 cases (plus two abridgements), ten supplements, 19 teaching notes, and four

module notes and technical notes. He had made significant contributions to research, teaching,
and the'practice of both high-tech business and corresponding government policy, and he was a
leadingi voice in these fields.

43. :IAt HBS’s request, Plaintiff had begun to teach LCA. Student reviews of Plaintiff’s LCA
course fndicated that he was an especially well-liked and effective teacher: In 2018, Plaintiff
achieved an unusual 6.7/7 “overall effectiveness of the instructor” rating in student evaluations,

compared to an average of 6.0 among the other instructors teaching the same course.
]

Furthermore, fellow instructors in his teaching group valued his significant and creative
contributions to their teaching plans, including updating historic examples with recent

experiences drawn from tech companies and current events.
| 12
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|
44, I!’laintiff had also contributed significantly to the HBS community. In addition to
traditio ’al service as an instructor and committee member, he made unique contributions by
building software to support HBS’s teaching mission. Most notably, he built a system to allow
sight-im!paircd colleagues to teach in the interactive, Socratic-style MBA program: Students
pressed tabletop buttons to signal interest in speaking (rather than raising hands). Plaintiff’s
system selected a student to recognize, then played the name of the selected student to the
instruct?r through a wireless earpiece. Without Plaintiff’s system, a sight-impaired instructor
would n:eed an assistant to see hands and call on students, but Plaintiff’s system gr;ranted sight-
impaired instructors the same independence that other instructors enjoy. Plaintiff was proud to
have bu:ilt this system in a matter of weeks, despite initial objections from HBS staff and others
that it ci)uldn't be done at all or in the available time.
45. jBetwe:en 2015 and 2017 Plaintiff worked hard to demonstrate that the concerns that the

|
FRB raised in 2015 would not recur. As far as he was aware, he was on good terms with

membe!rs of the HBS community, including staff. He had successfully become a valued member

of the LCA team. And his recent work had attracted no negative publicity.

46, IIn March 2017, at the instruction of his unit head, Plaintiff submitted materials to the
subcommittee responsible for evaluating him for promotion, including a personal statement and
cuﬁcu{um vitae. He also wrote a thoughtful letter to the FRB describing what he had leared

from the events it had criticized in 2015, and the steps he had taken to successfully avoid any

recurrelrwe. He provided a lengthy list of faculty and staff who he believed would attest to

positiv? interactions with him.

13
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1' a '
The 2017 FRB Report Presents Anonymous Criticism to Attack Plaintiff
!
47.  On July 6, 2017, Professor Edmondson wrote to Plaintiff and stated that the FRB was

reconvening and would examine the following questions:
I

= Whether you understand the aspects of your conduct—regardless of your
intent—that made them problematic;

» Whether there is sufficient evidence of changed behavior;

i » Whether there is a reasonable expectation that your changed behavior
will be sustained in the future.

48.  Professor Edmondson asked Plaintiff to provide detailed examples of kow he changed his
thinking about activities and interactions with staff. And she asked for a shorter list of witnesses.
Plaintif::f fully complied with her requests.

49. :Professor Edmondson’s July 6, 2017 letter did not contain any allegations of misconduct,
or reference any conduct by Plaintiff occurring after the 2015 FRB report.

50. . On August 14, 2017, the FRB interviewed Plaintiff. During that interview, the members

of the FRB questioned Plaintiff about his experiences of the past two years and the lessons he

had lea{ned from the 2015 FRB report.

51. :On Septembm: i, 2017, Professor Edmondson wrote to Plaintiff to dramatically change
the scol:jc of the FRB’s inquiry. Suddenly, the FRB was examining, not Plaintiff’s 2014 activities
or his s{Jbseque;lt learnings, but his outside activities. Edmondson asked for a list of all of his
outside|activities from the past two years and an accounting of when and where he thought about
disclosures or seeking approval from the Dean. In particular, she asked Plaintiff to discuss class
action l'iitigation in which he was representing a class of passengers suing American Airlines
about blaggage overcharges, and the disclosure statement accompanying an article he had written
address'ing the implications of consclidation among online travel agencies (the “OTA project”).

She ga\IEre him just one week to defend his past two years’ worth of outside activities.
l

14
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52. ‘rW'ithin the timetable Professor Edmonson specified, Plaintiff provided the requested
information. He noted that the plaintiff in the American Airlines lawsuit—also a HBS faculty
memberl—had in fact informed the Dean about the matter. He further pointed out that the OTA
proj ect’ls disclosure had been approved by the Associate Dean for Faculty and Academic Affairs
{who also served as staff to the FRB).

33, Had he been on notice of concerns about his outside activities, Plaintiff would have
approac:hed the 2017 FRB differently from the start, For example, he would have discussed his
approach to outside activities in his 2017 opening statement to FRB. He would have provided
additional information to demonstrate that his disclosures were in all instances appropriate, and
met or f'zxceede;d both the governing policy and the practice of other faculty. He would have
establis:hed that his law practice had obtained tens of millions of dollars of benefits to consumers
and smz‘ﬂl businesses, and brought only positive publicity.

54.  The FRB’s draft report, issued on or about September 27, 2017, found that members of
Plaintif;f’s own unit, the NOM unit, were “uniformly and unambiguously enthusiastic about
Profeser Edelman as a colleague,” and gave concrete examples of the ways that he supported
their ov,!m work and teaching. They also universally agreed that his conduct had changed and that

he had ?Jecome more reflective since 2015,

55.  |The FRB’s draft 2017 report indicated that staff and colleagues from outside Plaintiff’s
unit alsEo offered extremely positive feedback.,

56. !However, the FRB’s draft 2017 report also contained 12 conclusory derogatory
commelnts, presented in a bulleted list, effectively a string of personal attacks on Plaintiff’s

character. The FRB’s report did not disclose how many of the people interviewed had expressed

the concerns summarized in these 12 derogatory bullets, or whether the critics were faculty or

15
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staff. Tl}e FRB’s report did not give readers any way to determine whether the 12 derogatory
comments came from 12 different people, all from one person, or something in between. It is
possible, given the conflicts of interest in the FRB’s membership (discussed below), that one or

! . .
more comments came from members of the FRB or its supporting staff,

57. Iiviost significantly, although the P&P required the FRB to disclose “the evidence
gatherecll,” the FRB presented the 12 derogatory comments with neither source nor context. Nine
consist of only one sentence, and all 12 lack the facts or context that would allow a reader to
evaluat? the merit of the attack (or allow Plaintiff to provide a substantive defense). For example,
a represlelntative comment was “He’s incapable of seeing why his preferred solution can’t or
won’t be implemented.” That brief remark omits the context that would allow readers to evaluate
whether Plaintiff was right or wrong in the instances in which he resisted changing his mind.
Withoult those facts -and context, Plaintiff could not offer a compelling reply to clear his name.

38.  [The draft repart’s most serious criticism was the following:

What concerns the FRB most is the intimation that Professor Edelman
manages up, interacting differently with at least some staff than he does
' with faculty colleagues, and differently with staff depending on whether
other faculty members are present during the exchange.

Contrar‘fy to the requirements of the P&P, the FRB did not provide any evidence supporting this
assertion. FRB offered only a single anonymous, context-free quote that “With his superiors, he
has mol’e of a filter"—without the name of the source, the context, or any other information that
would allow Plaintiff to respond in substance. This portion of the FRB’s report is just plain
wrong::Plaintiﬂ' dees not interact differently with staff than with faculty; quite the contrary, he is
well-known for being outspoken about his beliefs regardless of the status of the person with

whom he is speaking. Had the FRB provided the name of the person who claimed otherwise, and

the full context, Plaintiff could almost certainly have provided counterexamples in that area to

. 16
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disprowT the claim. For example, Plaintiff could have provided contexts in interacting with the
same pe!rson or team, in which he critiqued a proposal from a senior colleague, or in which he
endorsed a suggestion from a junior colleague or staff person. But without the context that FRB
withhelcll, Plaintiff could offer no such response.

59.  The FRB knows the identity of each person whe made the 12 derogatory bulleted
remarks, and the context in which each such person indicated they reached this view. The FRB
withheld these names and contexts from Plaintiff and from its report.

60, bn information and belief, the FRB audio-recorded its interviews, and FRB members and

staff also made contemporaneous written notes. The FRB withheld these materials from Plaintiff

and from its report.
61.. On information and belief, at least half of the negative comments in the FRB’s 2017
report result from the project in which Plaintiff led the modification of classroom technology to
assist a |colleague with a vision disability. HBS IT staff had initially claimed that such
modification would be impossible. Ultimately, Plaintiff’s suggested modification was

|

implemented successfully, and on time, using software he personally wrote, tested, and

demons|t:rated. On information and belief, his solution remains in use to this day. His efforts in
|

this are:la. brought a significantly improved teaching experience for a colleague, improved her
students’ learning, and advanced HBS’s mission—with limited costs in HBS IT staff time and
resources. Faculty members on the Appointments Committee mi ght have been more sympathetic
to Plainitiff and his sight-impaired colleague if they had been aware of these facts and if they had
known jwhich of the derogatory remarks in the report stemmed from this effort. But that context

was entirely absent from the report, making it impossible for readers of the report to fairly

evaluat:le Plaintiff*s behavior.
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The 201:7 FRB Report Presents Unfounded and Untimely Allegations to Attack Plaintiff
62, '}'he 2017 FRB’s draft report also presented purported concerns about Plaintiff’s outside
activities. In particular, the report suggested that Plaintiff should have disclosed, in certain
written W:NOI'k about Google, that he had consulted with Microsoft in the past.

63.  Plaintiff learned of these allegations for the first time when he reviewed the draft report.

No such allegations appeared in the FRB’s 2015 correspondence or report, nor were any such

allegaticlms included in the scope of the FRB’s review as framed on July 6, 2017, discussed ip his
FRB intferview, or disclosed in the FRB’s request for more information on September 1, 2017.
Because the FRB did not make these allegations at the outset of its process, Plaintiff was not able
to addrelss them in his written statement or his in-person interview with the FRB.

64. pl fact, the work products the FRB identified did not have to contain a disclosure
regardilllg Plaintiff’s work for Microsoft under the terms of HBS’s Conflict of Interest Policy
(“COL P.Iolicy”). For one, none of the work product at issue was funded by Microsoft. Second, the
FRB hald no basis to believe that Plaintiff's work for Microsoft was “directly related” to Google
(nor did: the FRB present evidence or even allege that it was), and for that reason the HBS COI
Policy (lioes not require disclosure. Finally, when the articles in question were written, Plaintiff
did not lhav.f: any ongoing relationship with Microsoft, financial or otherwise, a fact which the
draft re;:)ort glaringly fails to mention—instead leaving readers with the misimpression that the
work wlas ongoing at the same time when the research was published.

65.  Far from violating the COI Policy, Plaintiff more than complied with its requirements.
Plaintiflf has a genuine and longstanding focus on appropriate disclosures. Plaintiff routinely
provided proper disclosures years before any HBS policy so required. And when Plaintiff

provide|d a disclosure, he typically presented it with extra prominence, often including top-of-

page placement, bold type, and/or a distinctive box or background color for emphasis.
: 18
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Furthemf'lore, Plaintiff personally participated in the HBS policymaking process leading to the
HBS Cél Policy, and HBS staff once remarked that Plaintiff was the sole faculty member who
attended] an optional discussion about the then-proposed policy.

66. Iin presenting Plaintiff’s supposedly-deficient disclosures and the requirements of the
HBS C(?I Policy, the FRB's 2017 report did not accurately apply the COI Policy and implicitly

|
misrepresented its requirements. The FRB criticized six work products that it said demonstrated

Plaintiﬁll’s “inconsistent” disclosures, yet never mentioned the situations in which the policy
i

applied, nor applied those tests to the work products at issue. In fact, two of the FRB’s examples
did include disclosures, and one pertained neither to Microsoft nor Google, so couldn’t viclate
the COI Policy even if the relation and proximity tests were satisfied,

67. ';I'he FRB’s 2017 report also complained about Plaintiff acting as legal counsel in the
Americ{an Airlines class-action lawsuit. The FRB went so far as to question whether “activities
such as lthis ... should be intertwined with Harvard and Harvard Business School,” on the
grounds that they could hypothetically lead to negative publicity and “reputational risk” for HBS.
The FR}B claimed that the American Airlines case “has already been connected to” HBS. The
FRB citled two sources in supposed support for this proposition: an online article and a blog. But
the article mentioned HBS only to indicate the employment of the named plaintiff, and never
mentioned Plaintiff; furthermore, the article presented the case in neutral terms, and it in no way
criticiz'eid HBS, the plaintiff, or anyone else. And the blog was about an entirely different subject,
. occurring two years earlier. Neither cited source supports the proposition that the American
Airlines] lawsuit presented any form of risk to HBS. The FRB’s criticism of Plaintiff’s work as an

attome)'r stands in stark contrast to HBS’s actual policies. The HBS Policy on Outside Activities

of the F|aculty does not prohibit faculty members from serving either as counsel or parties in
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lawsuits. Furthermore, when Plaintiff previously inquired about serving as counsel, he was told

there were no restrictions in this area. In particular, shortly after joining the HBS faculty,
Plaintiftl' noticed that there was no policy on point, and sought advice about when and how to
disclost; outside legal activities. A senior staff person—who also served as staff to the FRB—
instructed Plaintiff that acting as a lawyer was a permissible activity and did not require any
special %pproval.

68.  The FRB’s speculation of negative media publicity was, with time, proven incorrect,

Media coverage of the filing of the airline lawsuit at the time of the FRB report was quite

positive:. A settlement brought millions of dollars of refunds and even more positive coverage.
The Honorable Judge William G. Young of the United States District Court for the District of
Massacimsetts, who presided over the case, offered a favorable assessment of plaintiffs’
counsel’s work and the benefits obtained which, he said, called for higher-than-normal fees.

69.  Had the FRB followed the P&P by identifying all areas of concern at the outset, Plaintiff
could have convinced the FRB that its concerns about his disclosures and his work as an attorney
were miisplaced. In particular, Plaintiff would have discussed the governing rules and his
complia;nce with them in his opening written statement to the FRB, and in his oral remarks to the
FRB. Furthermore, Plaintiff would have gathered evidence showing positive reaction to his work

asan atltorney. Instead, the FRB’s haphazard process first raised these subjects months into its
2017 ir;quity. By the time the FRB shared its draft report with Plaintiff, just days remained
before t’he FRB was obliged to finalize and circulate its report to the Appointments Committee.
By thenl, the FRB was manifestly disinclined to revisit its conclusions, making it needlessly

difﬁcullt for Plaintiff to convince the FRB of errors in its draft or the necessity of removing

section§ shown to be incorrect.
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70. 'li"he FRB’s final report reiterated the draft report’s criticisms of Plaintiff’s character and
outside ldct:ivities, without material revision from the draft. Plaintiff alerted FRB to the general
concerns above, including the impropriety of anonymous out-of-context comments, the

1

!
misapplication of the CQOI Policy, and the mistaken citations not supporting the corresponding

claim. The FRB made no revisions in these regards,

Plaintifif is Denied Tenure as a Result of the 2017 FRB Report

71, }[’he FRB’s 2017 final feport was provided to the Appointments Committee. Members of
the Committee contemporaneously told Plaintiff that evaluations of his research from both
internal and external letter-writers were effusive, his teaching was well-regarded, and his impact
on pracFice was exceptional. On information and belief, the FRB’s report was the only negative
factor before the Appointments Committee,

72.  Dean Nohria took the position, after the faculty’s vote on Plaintiff’s candidacy for tenure,
that he :would advance Plaintiff’s case for tenure to the University’s President only if two-thirds
of the faculty voted in favor of tenure. On information and belief, this was not an established
standard and not a position that Dean Nohria had articulated with respect to any prior tenure
review.}

73. :On information and belief, 43 of 73 faculty members voted in favor of Plaintiff’s tenure,
just sholrt of the supermajority that Dean Nohria required.

74, :Multiple members of the Apﬁointments Committee told Plaintiff that the members of the
faculty who spoke against his promotion indicated that their opposition was primarily or solely
based oin the FRB’s report.

75.  'Along with a summary “vote” recommendation, each member of the Appointments

Commilttee provided a written statement of the reasons for such recommendation. Plaintiff
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requeste:d those written statements from Harvard University, which has not provided them. On.
informattion and belief, the written statements confirm that the FRB’s report was the sole or
primary; factor causing votes against Plaintiff’s promotion.
76.  Plaintiff was not granted tenure and his appointment at HBS was not renewed.
77.  InDecember 2017, Plaintiff spoke to Dean Nohria, who informed him that he had “dug

i
himself into a hole with the 2015 [sic] incidents,” but did not cite any other concerns about his
conduct: at HBS.
The St:%ﬂ" who Served on and Supported the FRB Had Conflicts of Interest
78. .lAn administrative dean who served on the FRB (S1) and another administrative dean

|
who wais the staff member primarily responsible for supporting the FRB (S2) were directly
involveli in the interactions between Plaintiff and HBS staff that the 2015 FRB alleged were
problen]]atic and that were the subject of the FRB’s investigation. Because S1 and S2 were both
adversei_ fact witnesses in the interactions they caused to be included within the FRB’s inquiry,
and glscln adjudicators of that inquiry, they had an incurable conflict of interest. Their conflict of
interest/gave them strong motives to oppose Plaintiff’s tenure and to ensure that the FRB reached
a negative assessment of Plaintiff.
79. :Plaintiff learned only when he was interviewed in 2015, well into the process, that S1
was ser]ving as a member of the FRB. S1 was the same person with whom he had disagreed
about aireduction in the size of classroom projection screens—one of the interactions that the
FRB eltlected to examine in 2015. In a stemn email to Plaintiff earlier that year, S1 had insisted that
the redljlction was wise, and S| rejected the alternative Plaintiff proposed because “a decision has

been mlade and is final.” But when Plaintiff demonstrated the impact of the proposed change to

MBA prrogram leaders, they insisted that the change be reversed, just as Plaintiff had favored.
|
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SIl’s cIaim that the decision was correct and final was thus doubly incorrect; senior decision-
makers found the change ill-advised and were amenable to the alternative Plaintiff proposed.
This intef:raction \;ras widely discussed among HBS faculty and senior administrators.

80. S2 also had a conflict of interest with regard to Plaintiff, for three reasons. First, in 2009,
$2 had (Lemanded in writing that Plaintiff cease his efforts to assist a colleague who could not
use a standard computer while experiencing a temporary medical disability. Plaintiff had resisted

52’s der!nand, explaining that he wished to honor his colleague’s request that Plaintiff, rather than

|
HBS staff, assist him, particularly as this assistance would occur away from the HBS campus

and w01:11d not use HBS funds. On information and belief, Plaintiff was able to fully meet his
colleague’s needs, at no cost to HBS for IT equipment, via the exact method Plaintiff had
proposef[d_and 82 had sought to obstruct.
gL, :Second, in 2014, 82 incorrectly told a journalist that Plaintiff had violated HBS policy in
the Blinkx incident. The governing policy said that only the Dean could determine that the policy
had beeln violated - which he had not, and never did. At the time, Plaintiff told S2 that he
believecll that her statement was improper and he wished she had made no such statement.
82. ':Il'hird, 52 was involved in the “business cards” dispute referenced in the July 31, 2015
letter dql:ﬁning the scope of the 2015 FRB inquiry (see § 31). In 2011, S2 dénied Plaintiff’s
request :to put the URL of his personal website on his HBS business cards in order to assist
membeis of the public in finding his research. Because another senior HBS administrator
approvéd Plaintiff’s request at the same time that S2 denied it, Plaintiff was ultimately able to

|

put a personalized URL on his business cards. Only 52 could have caused this subject to be

included in the 2015 FRB’s opening letter.
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: COUNT 1

’ Breach of Contract
83. I:’laintiff repeats and realleges the allegations above as if fully set forth herein.
84. lijcfendant Harvard and its agents’ actions set forth above constitute breach of contract.
85.  HBS’s policies, including the P&P, afforded Plaintiff, as a member of the HBS faculty,
rights thlat are contractual in nature,
86. III-IBS violated those rights in at least ﬁ\‘/e distinct ways.
87. ?IRST, the P&P requires the FRB to prepare a draft report that includes “the evidence

* gathered.” The faculty member then “will have an opportunity to review . . . the evidence

gathered, and the draft report, and to respond in writing.” The P&P offers examples of what kind
of evidénce might be at 1ssue: “factual inquiry, interviews, and the review of materials (e.g.
documelnts, email exchanges, social media).”
88. Tll'he 2017 FRB did not provide the evidence that it gathered either with its draft report or
its finalreport. The 2017 FRB report embedded a single email favorable to Plaintiff, but attached
no evidtlmce whatsoever. Neither Plaintiff nor the members of the Appointments Committee ever
receive(:l the evidence that the FRB gathered. Indeed, the FRB provided no notes, recordings, or

intervie'lw transcripts. Instead, the FRB relied on decontextualized anonymous criticisms to reach

its concflusions. This is contrary to the P&P obligation to provide “the evidence gathered.”

39. l;l"he FRB’s failure to provide Plaintiff with the evidence that it gathered prevented him
from providing the context that was necessary to permit a fair evaluation of the criticisms that the
FRB’s report leveled against him.

90.  The FRB’s failure to include the evidence that it gathered with its final report also
preventled members of the Appointments Committee from fairly evaluating the report’s

|
conclusions.
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91. QECOND, the 2017 FRB lacked a proper scope consistent with the P&P. The P&P

instructs that the FRB may be invoked to investigate “instances of egregious behavior or actions,

or inciants that indicate a persistent and pervasive pattern of problematic conduct.” (emphasis

in origir:lal). But the 2017 FRB alleged neither of these. Indeed,
|

92.  Inthe context of a tenure case, according to the P&P, “If no serious questions about

conduct are raised,” then the case is to proceed without the involvement of an FRB. When
| _
“serious questions about conduct” are raised in the context of a tenure case, the P&P states that

“the FRB will be asked to undertake a review, beginning with drafting an allegation” as outlined
in the P&P’s description of the process overall. In contrast, the ?01? FRB was convened in the
absence of any alleged misconduct whatsoever. The P&P allows no such thing,

03. iI‘HIRD, the P&P requires the Chair of the FRB to draft a “summary of the allegation, as

it is known at the time” at the outset of its process. The faculty member is then to “have an

opportu!nity to review the allegation.”

94. |In contrast, the 2017 FRB failed to articulate any allegation against Plaintiff at the outset

i

of its process, and the FRB communicated to Plaintiff only that it was exploring whether he had
|
learnedfrom the incidents it investigated in 2015. Professor Edmondson’s July 6, 2017 letter

failed to provide any allegation whatsoever, and did not put Plaintiff on notice of what,
specifically, the FRB would examine. Only after conducting its proceeding and interviewing

|
Plaintiff, the FRB unveiled a host of spurious complaints about his outside activities.

95. lElaintiﬂ' never had the early notice or full opportunity to respond to these complaints that

the P&

requires. Had they been presented to him at the outset of the process, he could have

responded fully and presented additional evidence regarding his activities.
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96. FOURTH, the FRB improperly expanded its scope midway through its 2017 proceedings.
The P&P requires the FRB to investigate “the allegation” that it stated when commencing its
process,r thus giving the faculty member notice of the scope of its inquiry at the outset and a fair
opportu:nity to be heard during the process.

97.  Instead, the FRB in 2017 expanded its scope at the last minute, turning in the final weeks
from an! inquiry into Plaintiff’s progress since 2015 and compliance with the requirements he had
agreed to in 2015, into an inquiry into his outside activities.

98.  The FRB’s last-minute change in focus significantly undermined Plaintiff’s ability to
particip.iate in the process and to defend himself. The FRB provided Plaintiff just one week to
responcf to its final inquiry. Moreover, the P&P requires that notice to a faculty member be
provide}d at the start of an FRB, giving the faculty member the opportunity to address all
concernl:s in early remarks before FRB members have made up their mind and prepared a draft
report. :

99. ;lI‘he FRB’s failure to follow its own procedures undermined its ability to find the truth
and resillted in a final report that did not fairly represent Plaintiff’s fitness for tenure.

100. IFTH, the P&P requires the FRB to “investigate the allegation.” The P&P does not
authox;i%e the FRB to convene simply to measure a faculty member’s popularity or to collect
grievances about a particular person.

101. By its own admission, the 2017 FRB report was “not an investigation,” and the FRB said
that it “Idid not seek to pass judgment on the particular outside activities and work that Plaintiff
pursue(i." Yet the FRB’s conclusions included that it “discovered examples of activities and

behaviors that cause continued concern, including whether Plaintiff appropriately sought

guidance on and disclosed his outside activities and potential conflicts of interest,” and “heard
26
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[

|

] . .
unease voiced” about those activities by faculty members. The FRB violated the P&P when it

made vague aspersions in place of actual investigation.

102. By including in its report subjects that it did not investigate, not to mention meaningfully

1

evaluate, the FRB left an impression that Plaintiff had engaged in misconduct. An actual
1
investigation, fairly conducted, would instead have cleared Plaintiff’s name of these incorrect

claims,

103.  SIXTH, when an FRB is convened in the context of a tenure case, the P&P requires the
I

Subcommittee (the three member group that evaluates a candidate’s case before consideration by
the full Appointments Committee) and the Standing Committee (composed of all subcommittee
membelrs for that year, minus a candidate’s unit colleagues) to complete their work without
conside!ration of the topics under FRB review,

104.  The P&P states that in cases when an FRB is “asked to undertake a review” of an

]
allegation of misconduct for an upcoming candidate for promotion, review, or reappointment, the

1
“Subcommittee or Standing Committee will begin its work evaluating the candidate on the
criteria ‘excluding colleagueship and adherence to Community Values.” Following the FRB’s
review, the P&P specifies that the Subcommittee or Standing Committee will include the FRB’s

report with its own report and recommendation, but that the report, recommendation, and vote of

the Subcommittee or Standing Committee will concern issues outside of the FRB’s mandate:

The FRB's conclusions on whether a candidate has upheld the School's
Community Values will be provided to the Appointments Subcommittee or
Standing Committee, and included with that group's report to the full
!Appointments Committee. In these cases, the Subcommittee or Standing
Committee will prepare its report and recommendation, including its vote, based
on the criteria excluding colleagueship and adherence to Community Values.
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105.  Contrary to this provision, the Standing Committee in 2015 at length considered

Plainti I s colleagueship and adherence to Community Values. The Standing Cc;mmittee

discussel.d Plaintiff’s case for more than 90 minutes of which, according to one person present,

“only aléout 3 minutes” was spent on Plaintiff’s research and teaching while the rest of the time

was spe!nt on “the FRB report.”

106. 'Il'he 2017 Subcommittee likewise considered Plaintiff’s colleagueship and adherence to
I

Commu:nity Values at length, including in its report. The Subcommittee’s report about Plaintiff

includefl a section entitled “Letters Referencing Colleagueship™ (underlining in original) with

four paleagraphs of remarks on that subject, followed by twelve paragraphs with relevant quotes

from letlter-writers evaluating Plaintiff in this regard. Because this material was contained in the

Subconllmittee’s report, which (unlike the FRB’s report) was not shared with Plaintiff during his

tenure review process, he had no opportunity to respond to it.

107. The 2017 Standing Committee, too, considered Plaintiff’s colleagueship and adherence to

Commt|mity Values at length, and its vote was based in large part on its members’ evaluation of

those CLi'iteria.

108. lThc 2017 Standing Committee invited an FRB member to attend a meeting and make a

presentfdtion about the FRB’s conclusions in person. On information and belief, inviting a live

witnessg was a highly unusual departure from usual Standing Committee practice.

109, EAs in 2015, the 2017 Standing Committee’s discussion of Plaintiff’s candidacy centered

on the FRB report. A “summary of standing committee deliberations” “addendum” included with
|

the Staullding Committee’s report revealed that the Standing Committee’s “discussion centered on

|
the Faculty Review Board (FRB) report.”
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110. Following the Standing Committee’s meeting, its members submitted written ballots in

| .
which they voted for or against an award of tenure to Plaintiff. The members of the Standing
Committee were evenly split on the question of whether Plaintiff should be awarded tenure. The
Standinfr; Committee members included comments evaluating Plaintiff’s candidacy on their

ballots. These written comiments reveal that every member of the Standing Committee who voted

against Plaintiff’s candidacy did so based upon concems about his colleagueship and adherence

to C0m1|nunity Values,

111.  As aresult of the 2017 Subcommittee and Standing Committee’s failure to exclude
i
matters under review by the FRB from their report and recommendation, and the Standing

Commiétee’s failure to exclude those matters from its vote, Plaintiff’s tenure case went to the
Appointments Committee already diminished by an anemic vote of the Standing Committee—
based lalrgely on the Standing Committee’s consideration of the FRB report, in violation of the
P&P. By considering the FRB report in its report, recommendation, and vote, the Standing
Committee dramatically increased the FRB report’s negative impact on Plaintiff’s candidacy.
112, il"he enttrety of the 2017 FRB report was tainted by these breaches.

113. i!I'he FRB’s failure to follow its own procedures was the actual and the proximate cause of
the Ap}%.oimments Committee vote failing to achieve a two-thirds supermajority in favor of
Plaintiff’s tenure, and thus of the denial of his tenure,

114, I'As a result of Defendant Harvard’s actions Plaintiff has experienced lost professional

opportunities and other damages. All damages continue,

COUNT 2
Breach of the Duty of Good Faith and Fair Dealing

115. laintiff repeats and realleges the allegations above as if fully set forth herein.
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116. Good faith and fair dealing are implied in all contracts.

117, lj\leither party to a contract shall do anything that will have the effect of destroying or
injuring?rights of the other party to receive the fruits of a contract,

118. In breach of the covenant of good faith and fair dealing, Defendant Harvard purposefully,
willﬁ.tll);(, and knowingly failed to fulfill promises made in the P&P.

119. HBS included both as a member of FRB (S1) and as support to the FRB (82), the staff
mcmbeﬁs who had personal conflicts with Plaintiff that were the subject of the FRB’s 2015
inquiry.EThese conflicts of interest made S1 unsuitable to serve as a member of FRB, and S2
unsuital:i)le to serve as staff to FRB,

120. The FRB misrepresented evidence to suggest that Plaintiff was subjecting HBS to
negativé: publicity, or that HBS faced a material risk of negative publicity, as a result of the
lawsuit against American Airlines. It failed to alter these statements in its final report, even after
Plaintit%' directed its attention to the errors.

121.  The 2017 FRB suggested falsely that Plaintiff had failed to make necessary disclosures,
althouglh he was in compliance with the requirements of the governing COI Policy.

122, [The procedural errors in the 2017 FRB process amount to a denial of basic fairness. The
FRB’s actions had the effect of destroying or injuring Plaintiff’s rights to receive the fruits of the

contract, i.e. fair treatment as a respondent to a complaint under P&P.

123. The 2017 FRB report’s criticism of Plaintiff was arbitrary and capricious when viewed in
I

light of;all the circumstances.

I
124. The 2017 FRB process and report were undertaken in bad faith. The FRB’s negative

b

assessment of Plaintiff was predetermined and used improper methods including expanding the
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scope of its inquiry, withholding evidence, and otherwise violating the P&P in order to reach that
;

conclusion.

125.  As aresult of Defendant Harvard’s actions Plaintiff has experienced lost professional

opportunities and other damages. All damages continue to date.

COUNT 3

Promissory Estoppel

126. |Plaintiff repeats and realleges the allegations above as if fully set forth herein.

127. Individuals acting on behalf of Harvard represented to Plaintiff in 2015 that the extension

1
of his appointment was intended to give him time to demonstrate that he had learned from the

negativle publicity that affected his first tenure application, and that he was likely to be awarded
{

tenure iif he took the agreed-upon steps including teaching LCA.
128. 'Harvard further represented to Plaintiff, and to all of its faculty, that any FRB process

would (’:omply with the P&P,

129.  [Plaintiff relied on these promises and spent two years working at HBS and taking all of
i .

the steps that HBS required.

130. !Plaintiff could easily have secured more Iucrative employment in the private sector, but

chose t’p remain at HBS for two years based upon Harvard’s promises.
131. |HBS then denied Plaintiff’s tenure based upon an FRB process that violated the P&P,
despite his success at taking the steps it requested and his continued academic success.

|
132. ‘As a result of Defendant Harvard’s actions, Plaintiff has experienced lost professional

opportunities and other damages. All damages continue.
!

WHETEFORE, Plaintiff respectfully requests that this Court:
D

1. Declare that Harvard breached its contractual promises to Plaintiff;
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2. Declare that Harvard violated the duty of good faith and fair dealing;

3. Order Harvard to review Plaintiff’s application for tenure in accord with its policies,

without reliance upon the 2017 FRB report, including corrective actions sufficient to

dispel the harm from the 2017 FRB report and sufficient to assure that any subsequent

proceedings are not tainted by recollection of that report or retaliation for this action;

| . . . . .
Award Plaintiff damages in an amount to be determined at trial;
[f\ward Plaintiff reasonable costs, expenses, and interest to the extent allowed by law;

Award Plaintiff all other damages as permitted by applicable law;

Grant all such other relief, including injunctive relief, as this Court deems equitable and

|

just.

PLAINTIFF DEMANDS A TRIAL BY JURY.

Respectfully submitted,

. BENJAMIN EDELMAN,

b
|

By his attorneys,

Ruth O’Meara Costello (BBO# 667566)
Law Office of Ruth O’Meara-Costello
875 Massachusetts Ave., Suite 31

! Cambridge, MA 02139

617-658-4264
ruth@ruthcostellolaw.com

Harvey A. Silverglate (BBO# 462640)
David A. Russcol (BBO# 670768)

! Zalkind Duncan & Bemstein LLLP

65A Atlantic Ave.

' Boston, MA 02110

617-742-6020
has@harveysilverglate.com
drusscol@zalkindlaw.com

Dated: April 22, 2025
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