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AFFIDAVIT OF BENJAMIN EDELMAN IN SUPPORT OF
CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

I, Benjamin Edelman, state and declare:
1. I am the Plaintiff in the above-captioned action.
2. I was a faculty member at Harvard Business School beginning in 2007. My employment
at HBS ended on June 30, 2018, after my application for tenure was denied.

My reply to the draft 2017 FRB Report

3. The FRB sent its 2017 draft report to me on Wednesday September 27, 2017 at 6:38pm.
(A true and correct copy of the transmission email, with Bates number HBS20692, is attached as
Attachment 1|) The FRB requested my reply by Thursday October 5, 2017 at Spm — six business
days later. (Id.) I spent that period trying to understand and respond to new allegations and new
arguments.

4. In responding to the section of the report titled “Respect for others inside the institution,”
I struggled to form a strong reply because it was difficult to respond to the report’s anonymous

decontextualized negative quotations. I did not know who had (purportedly) said what, or what
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subjects they were talking about. I believed that in many cases, if [ knew the speaker and the
context for their statements, [ would be able to provide information that would convince readers
of the report that my actions were appropriate—for example, because of widely-shared
agreement about the importance of what I was doing, because the speaker had a limited vantage
point, or because I achieved an important success. I could not make these points when all quotes
were anonymous and decontextualized.

5. In the section titled “Outside activities and conflict of interest,” I struggled in part
because the report criticized me without grounding the criticism in specific policies I had
supposedly violated. If the FRB had alleged that I violated a specific policy, I would have
applied that policy to the facts at hand, and I would have explained why I believed I had
complied. Instead, the FRB’s allegations were amorphous. When I identified the policy on point
and explained why I complied, that was at most partially responsive to FRB remarks that hadn’t
actually claimed I violated that policy. I felt I could not find a strong way to respond.

6- [ particularly struggled with the FRB’s claim that the class action lawsuit I originated,
against American Airlines, presented material risk to HBS. I believed that airline fees were
notoriously unpopular, and I knew that the lawsuit was grounded in impeccable proof of AA
promising to transport certain bags for free but then charging for those same bags—due to both
software errors and insufficient employee training. I felt confident that the case would ultimately
obtain millions of dollars of refunds for passengers, as in fact it did. I could not see material risk
to HBS, particularly in light of favorable response to all my prior aviation consumer protection
efforts. My Reply to the FRB (Ex. 45 at pages HBS18915-6 and -19) attempted to convince
readers that there was minimal risk here, based on the factors known to me at the time. If these

topics had been explored in an interview, I could have gained an understanding of why FRB
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members believed there were risks of negative publicity, and I would then have addressed the
likelihood of those risks materializing.
7. In deposition, FRB member Stuart Gilson speculated that the litigation against AA might

cause AA to cancel a hypothetical executive education program staffed by HBS faculty.

Dep. 200-203.)|No one ever expressed this rationale to me at the time, and it did not occur to me

to address it in my Reply to the FRB. If Professor Gilson had made that argument when the FRB
interviewed me, I would have refuted it. One, I would have argued that Gilson was factually
incorrect, because AA has no history of hiring HBS faculty, more often engaging faculty nearer
to its headquarters in Texas. Two, I would have argued that Gilson’s suggestion was outrageous
because no policy requires or even suggests that the research and outside activities of HBS
faculty should be shaped by the school’s desire to market its executive education programs. |
would have argued that academic independence calls for faculty to choose research subjects and
outside activities without regard for the university’s business interests.

Interview Notes

8. Had I received notes of the FRB interviews, I would have examined them in full, in the

way laid out in [Pl.’s Responses to Def.’s 2d Interrogatories at 1—9.|I would also have examined

which witnesses were granted multiple quotes, versus which just one (or zero), and would have
suggested that those I interacted with most were given short shrift. (For example, I would have
called out the remarks of course-heads, who led teaching groups where I participated for multiple
hours per week. I would have called out the remarks from my faculty support specialist, who sat
outside my office and with whom I interacted multiple times per day.) Without the FRB notes, |

could not do any of these things.
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0. I would also have called out the many positive remarks in the interview notes, and |
would have used these remarks to oppose FRB criticism of my character and conduct. I would

have highlighted positive assessments from the FRB’s faculty interviews: “got along with

everybody” (W02 Ex. 66), “excellent citizen” |(W02 HBS14318, Russcol Aff.

Attachment 2), “He stands up for people who need others to stand up for [them]” and “Among

the most respectful people I know in terms of staff interactions” (W03 Ex. 15), “least

manipulative/Machiavellian person on the planet” (W09 Ex. 66), “acts very nice towards, tries to

help the victims/weaker/disadvantage” (Id. ), “works with difficult FSS’s — message re: lower

status folks” and ““if he knows you don’t have resources, he will help you”

(W12 Ex. 120 |

page 6), [“responsive with both faculty and staff” /(w17  Ex. 120), “whole body of software

freely available that can make people better, and is all available to everyone”

(W18 Ex. 68).|

10. I would have flagged similar praise from staff: “Nothing but positive things to say” and

“When I know I will interact with him, I’'m glad”|(w06 Ex. 67)| “very collegial”

|HBSl9000, Russcol Aff. Attachment 10)1 “good to work with” and “accommodating”

Ex. 67), When the FRB withheld these favorable reports from colleagues, | was relegated to

serving as my own character witness, which was obviously less powerful.

ATSC Meetings and Interactions with W16

11. I remarked in my interrogatory responses in this case that I interacted with w16

W16 in exactly two in-person occasions between the first FRB report and his July 26,

2017 interview by the FRB. kPl.’s Responses to Def.’s 2d Interrogatories at 5.)|I reached this

conclusion by reviewing emails and meeting invites relating to meetings of the Academic
Technology Steering Committee (ATSC) of which both w16 and I were members.

True and accurate copies of this correspondence are attached, collectively, as Attachment 2
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12. There were supposed to be five ATSC meetings during this period. However,

W16 did not attend the meeting in November 2016 (Ex. 46 at 16626), and the

meeting in July 2017 was canceled (BGE018313). w16 and I both attended the

ATSC’s meetings of July 21, 2016 (BGE018221)|and April 13,2017 (BGE018241), I believe we

interacted during those meetings in the sense that we both spoke and both listened to each other’s

remarks. However, notes memorializing the April 4, 2016 meeting indicate that
W16 left the meeting at some point midway through the first of two discussion topics.
The notes of the meeting indicate that I spoke only after wi6 left the meeting, which
is consistent with my recollection informed by the notes. I do not think w16 and [
interacted during this meeting in the sense of me speaking, other than perhaps to introduce
myself, during the period when he was present. That leaves only the July 21, 2016, and April 13,
2017, meetings where W16 could have reached an impression about me based on my
oral remarks.

13. Other than at ATSC, I do not recall any in-person meetings with W16 during
this period. If we met in passing, such as at a cafeteria or in a hallway, I do not recall any
substantive discussion.

My reply to FRB criticism of “inconsistent” disclosures

14. I also struggled to respond to the FRB’s criticism that my disclosures were “inconsistent”

on six specific work products that the FRB stated were related to Google or Microsoft.

18884-5.) [The six work products were an article in CPI Antitrust Chronicle (CPI), an article in

European Competition Journal (ECJ), a speech entitled Dominant Platforms (DP), an article in
Harvard Business Review (HBR), an analysis of a European regulatory decision (EC), and an

article in the Journal of Marketing Research (JMR). I found this criticism frustrating, too. The six
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work products were different, discussing a range of practices relating to multiple companies,
published in distinct journals with differing editorial standards and policies. The “inconsistent”
criticism seemed to suggest that any difference must indicate misconduct or at best error by me,
when in fact there were multiple good reasons for differences.

15.  Inmy reply,I focused on the policy provisions (and associated arguments) that applied to
all six work products: The work products were not “directly related” to any company I had
worked for, as that term was defined in the governing policy; the governing policy did not
require disclosure on any of these work products; my disclosures should be seen as instances of
going above-and-beyond what any policy required (as I felt I had for many years). I chose this
approach because the FRB granted me just six business days to reply. With numerous subjects to
cover, | was stretched thin. In particular, I spent most of the available time attempting to respond
to the bullet-pointed anonymous quotations, which I believed were very damaging, but which
were very hard to address without knowing the speakers and the context for their criticisms. With
just six business days, and much of that time taken by responding to other aspects of the report, it
was out of reach for me to examine the finer points of each work product—what I submitted to
each journal, what editors suggested, how my words were reworked during editing, whether
journals had relevant policies. Had the FRB informed me at the outset of its process in 2017 that
it was investigating an allegation that my disclosures of past work for Microsoft on publications
related to Google were insufficient, I would have prepared to address these issues over a period
of weeks when drafting my submission and preparing for my interview.

16. So far as I recall, as I prepared my reply to the FRB’s draft report, I assumed the FRB
had correctly quoted the six disclosures. It was only during the course of this litigation that I

noticed that the FRB report quotes and criticizes the disclosure from the publisher web page
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about an article I published in the European Competition Journal, but that the actual article PDF
adds a two-sentence disclosure which is the text I had asked the publisher to include. I do not
know why the publisher used alternative text on a web page linking to the article. A true and

accurate copy of the webpage (scrolled to the “Disclosure statement” section) is attached as

a true and accurate copy of the actual article is |Attachment 4 (BGE20027).| With

more time, I am confident that I would have checked the FRB’s six quotes and uncovered this
error.
17.  Intwo instances, my approach to disclosure was specifically informed by, and consistent

with, journal policy. Current HBR policy calls for disclosing only those activities that pertain to

the very “companies that appear as examples”

(BGEO019974) |and “companies named or

discussed in your work.” (BGE019978). Contemporaneous CPI policy calls for disclosure if an

author served as a lawyer or expert for a client with a stake in a “matter.” My activities, advising
a company at most competing with a company mentioned in my articles, do not trigger these

provisions. My reply to the FRB mentioned generally that “I followed guidance from the

respective publishers” (Exhibit 45 at 18683)| but due to limited time, I did not check the specific

publisher policies, quote them, or explain which articles’ disclosures were proper in light of the
stated policies of the corresponding journals. Had the FRB told me earlier in their process that
they were concerned about the disclosures on the HBR and CPI articles, I would have had
months to reflect on those disclosures and would have been bound to check journal policies, at

which point I would have discovered that my disclosures exactly met instructions from those

journals. Attachments 5-7 |give true and accurate copies of the contemporaneous HBR policy

memorialized in my email archives, and of the contemporaneous CPI policy preserved by

Archive.org, which is consistent with my recollection of the policy at the time. I believe that the
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disclosure policies of a journal inform what a reasonable reader of that journal would expect to
be disclosed, and I would have conveyed that point to the FRB.

18. T also did not check the chronology leading to the disclosures in the respective work
products. The FRB criticized a disclosure in an article I published in Harvard Business Review,
suggesting that the disclosure omitted details that should have been included. But in fact, I
provided key details to my HBR editor, an employee of Harvard Business Publishing who I
understood to be familiar with all applicable rules and to be expert in conforming my disclosure
to the style required to publish in HBR. In a comment in my manuscript, I specifically flagged

the possibility that disclosure was appropriate. A true and accurate copy of this email and
attached manuscript with comments are attached as and@ (Transmission email
providing file remarking in relevant part “I do mention Google so
perhaps should include a disclosure...”). In a revised manuscript, my editor removed my
comment and added the disclosure that was ultimately published and that the FRB criticized.
With more time, [ would have revisited these emails and figured out where the text came from. I
would have pointed out to readers that the disclosure at issue was drafted by a Harvard
employee, after timely and full disclosure by me. I would also have pointed out that HBR is
known for its distinctive style, quite different from academic journals. HBR editors previously
told me that HBR disfavors the verbose author disclosures that are routine elsewhere. While I am
ultimately responsible for all text published in my name, I would have attempted to convince
readers of the FRB report that it was proper for me to follow disclosure instructions from an

editor, employed by another part of Harvard, whose responsibilities included standardizing

HBR’s preferred style. The subsequent section|“My Understanding of HBR Editorial Policies”
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discusses additional interactions that informed my understanding of HBR’s policies about
disclosures and revisions to authors’ texts.

19. There are yet other reasons why I viewed my disclosures as proper. I took the FRB to
criticize my JMR article, but that article does disclose prior work for Microsoft. A post on my
web site appeared below a “bio” link that provided my full biography including a list of clients.
The HBR article relates to Google at most tangentially — discussing the historic (pre-acquisition)
practices of a company Google /ater acquired. I gave the DP speech at an event where
disclosures of speakers’ affiliations and potential conflicts were largely made by the person who
introduced each speaker, and [ was introduced by a sophisticated industry expert who was aware
of my past work for Microsoft and who I understood did not believe any disclosure was
necessary or appropriate.

20. In multiple respects, I perceived that HBS treated my disclosures differently than
disclosures made by other HBS faculty. In general, I understand that a variety of HBS faculty
have at various times been asked to improve their disclosures, but I am unaware of any other
faculty member facing the sort of inquiry that the FRB undertook in my case. As to my DP
speech, HBS treated me differently than another HBS faculty member who also spoke at that
same event, who [ understand was paid for some of the work he presented, who offered no
disclosure, and who did not face FRB proceedings relating to his remarks. Finally, during
discovery I learned that another HBS faculty member in 2017 faced allegations of allegedly
insufficient disclosures in HBR—there, omitting disclosure of a directly related matter that
should have been disclosed under both HBS policy and HBR policy. For that faculty member,

HBS’s inquiry immediately flagged the possibility of the disclosure being proper in light of both
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HBR policies and HBR IT limitations, and HBS ultimately did not criticize him or sanction him
for the allegedly-deficient disclosure in his HBR publication.

21.  Asto all but that argument grounded in discovery, I could have made these arguments at
the time, and I believe I would have, had I had ample time to investigate and to gather my
thoughts.

22.  Reviewing the arguments I made in my reply, and the additional arguments I could have
made given sufficient time, I prepared the following table. X marks an argument I made in my
reply, while [] marks an argument I could have made with more time. By my count, I made two
arguments in my reply, each applying to all six work products. Due to shortage of time, I omitted
seven arguments that, collectively, apply to each article.

CPI EC) DP HBR Blog JMR

(1) My work with Microsoft was not directly X X X X X X
related to the work product

(2) My work with Microsoft had already ended at  x X X X X X
the time of article submission

(3) FRB error as to actual disclosure present (1

(4) Compliance with journal policy (1 (1

(5) Decision by editor / introducer (1 (1

(6) Disclosure mentions Microsoft work [

(7) Disclosure on unavoidable “bio” link [

(8) Minimal relationship to Google [

(9) Holds me to a different standard than other (1 (1

HBS faculty in same venue

My Understanding of HBR Policies about Disclosure and Role of Authors versus Staff

23. My understanding of HBR editorial policies as to disclosure was informed by my June
2014 email discussion with my HBR editor, who initially declined to include a disclosure, but
included a single sentence when I insisted. The editor requested that the disclosure be more

general and open-ended due to limitations in the HBR editorial system, which was unable to

10
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present a different disclosure for each article written by the same author. (See Attachment 10, a
true and correct copy of our entire email exchange on this subject.) I understood from this
discussion that the editor, who I took to have more information than I did about HBR policy,
believed the disclosure he proposed—both there and later—was consistent with HBR
requirements. The same editor then used a variant of this disclosure in the 2016 article—creating
a causal path from the HBR IT limitation (allowing only a single disclosure for all articles
written by a single author) to the editor’s judgment of appropriate disclosure to the disclosure
that editor wrote and used in my April 2016 article in the April 2016 print edition of HBR.

24. My understanding of HBR editorial policies was further informed by a January 2015
discussion with an HBR Articles Editor, who moved and revised a disclosure without consulting
me. See Attachment 11 a true and correct copy of our discussion. Note especially my February
10, 2015 remark “Where is the author’s bio...” calling out the importance of a disclosure
“required under HBS policies” which I did not see in her revision. Her approach left me with the
sense that HBR staff preferred to implement disclosure (and other publication formalities) on
their own and without my feedback. On one hand, I wanted to make sure that disclosure was
done properly, consistent with my standards and consistent with HBS policy. But she specifically
instructed that “we can’t accommodate any edits other than corrections to typos or factual
errors.” Overall, her approach indicated that she considered it routine to revise my text, and that
she thought she and colleagues were better positioned than me to decide how my submission
should be published.

25. My understanding of HBR’s preferred approach to revisions and decision-making was
also informed by other incidents in which HBR staff revised my writings without notice to me or

prior review by me. For example, in February 2011, an HBR Associate Editor requested an

11
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article from me, then published it online with what I saw as material revisions—without
consulting me or informing me of the revisions. In an email, I explained why I saw those
revisions as ill-advised. He saw them as routine. While I remained of the view that an author
should be told about any change to his or her words, this interaction again left me with the
impression that HBR’s standard practice was to revise texts without notice to or consent from

authors, and that HBR staff preferred that authors defer to their revisions, recommendations, and

decisions. |Attachment 12 gives a true and correct copy of my email discussion with the

Associate Editor on this subject.

My teaching in 2017

26. I worked hard to embrace the Leadership and Corporate Accountability teaching

assignment I received in 2016-2018. It was difficult to teach an entirely new course, and some

aspects of the assignment were well outside my comfort zone. BGE002643 summarizes student

evaluation of my 2016-2017 in the standard HBS course evaluation tool; |Attachment 13 |is a true

and correct copy of that document from my records. Despite being a rookie to the course, I was
proud to have achieved a score significantly higher than other instructors at the key metric
“overall effectiveness of the instructor” (6.6 versus course average of 6.1). I understood at the
time that a 6.6 instructor effectiveness score was unusual, particularly in this course, which was
ordinarily taught by senior faculty. I understood that my score was the highest of any instructor

teaching that course that year.

Signed under the pains and penalties of perjury this 24th day of October, 2025.

/s/Benjamin Edelman
Benjamin Edelman

12

JA-1155



Attachment 1






Attachment 2


















Attachment 3






Attachment 4


















































































































Attachment 5









Attachment 6






Attachment 7






